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LOGBOOK OF A VOYAGE TOWARDS JUSTICE 
BY 
SPRUILLE BRADEN 

President, American Arbitration Association 
Ir 1s related that a hair plucked from the brow of a pure white ox 
on a dark night, when the moon is in its last quarter, constitutes a 
certain protection against rheumatic ailments, being struck with a 
thunderbolt or becoming involved in unsuccessful litigation. 

Leaving aside the first two of these evils, it is, I believe, a com- 
mentary on our times that many people, when it comes to avoiding 
controversies before the law, are not only so ingenuous as to rely on 
antidotes just as irrational as the hair from an ox’s brow but are so 
negligent as to take no precautions whatsoever. This is all the more 
surprising because in modern arbitration there is readily at hand the 
most efficacious instrument yet devised by man to avert the costliness, 
delays and worries which result from law suits—win, lose or draw. 

To the truth of this assertion, the readers of The Arbitration 
Journal will themselves be able to attest because from its pages they 
will glean knowledge of the equity and convenience, speed and 
economy with which properly organized arbitration functions; they 
will gain confidence in the system and faith in its high principles. 

Due to long, hard years of unremitting and intelligent toil by the 
American Arbitration Association, its members, its Panels and its 
staff, many thousands of disputes between individuals, corporations, 
management and labor, and our own citizens and those of other na- 
tions have been amicably and rapidly accommodated with justice to all, 

What performance worthier of praise than this can be demon- 
strated by any private endeavor? 

It now appears that for the foreseeable future, mankind must live 
under the afflictions of the cold war and be harassed on all sides by 
a myriad of problems, for which the only solutions sometimes seem 
to lie in capturing such solace as may be possible from the strength 
of despair, hoping ultimately to banish fear. 

If this be so, then indeed is arbitration a bright light in a world 
of darkness by which we perplexed voyagers, at least in our daily 
affairs, can steer a safe course through a sea of troubles. Escaping 
the shoals of long protracted dissensions and the rocks of serious 
altercations, we can sail tranquilly into a port of fair accords and 
mutual understanding. 

This Journal, with its Consulting Editors in each country, will be 
the log-book for our travels. 


4 

















THE CHALLENGE OF THE PRESENT DAY TO 
INTERNATIONAL ARBITRATION 


BY 
T. C. WITENBERG 


Professor, Academy of International Law, The Hague 


NEVER was international law more essential to well-being than in the 
world of today. That is a challenge, a direct challenge, to all those 
devoted to the advancement and practice of international law. 

International law, as Mr. Philip Jessup recently stated at Lake 
Success, cannot be created by endeavors of governmental organiza- 
tions. It is the jurists, and particularly the publicists among them, 
who must take the lead not only in the formulation but also in posi- 
tive promotion of international law. May I recall the words of Sir 
John Fisher Williams: “The scientific detachment of the physicist 
or the mathematician, to whom public appreciation of his work can- 
not be more than a pleasure or an ornament, is not for the lawyer. 
A lawyer without influence on human affairs is a failure; it is of no 
use in law to “syllogise truths”, invidious or otherwise, if “nobody 
marks you”. In so far, therefore, as legal doctrine seems to the edu- 
cated public to be ineffective, uninteresting, and even futile, it is a 
failure; and this is the condition of a great part of the international 
law of war.”* Or again, in another place, this outstanding apostle of 
international law said: “The discredit into which the international 
law of war has fallen tends not to be limited to the so-called rules of 
war themselves; it extends to the whole of international law. It is 
thus responsible to a large extent for the attitude to international law 
of many of the most lively minds of the present day.? 

More recently, Professor Clyde Eagleton has expressed the chal- 
lenge which faces lawyers: “The world is not moving towards an 
international legal order, and the international lawyer, and all lawyers, 
have a responsibility for educating the people as to the need of such 
an order, and for concentrated effort toward solution of the problems 
connected with its establishment”.* There is no gainsaying the chal- 
lenge. How are we to meet it? 


1“Chapters on Current International Law”, p. 77. 
2 Tbid. p. 72. 
3 American Journal of International Law, 1947, p. 435. 
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If I may offer a definite suggestion I would say that publicists in 
the field of international law should undertake nothing less than a 
campaign of educating public opinion, seeking to drive home and 
lodge firmly in the public mind some five or six leading and incon- 
trovertible principles of international law which lie at the base of any 
general system of law in the world. We need to establish something 
in the nature of the Ten Commandments, readily understandable, 
perfectly clear, universally recognized. We should seek to show the 
relevancy and force of those principles in relation to current inter- 
national problems, whether in the political, economic, social or com- 
mercial fields. We should hammer away at these leading principles. 
We should drive them home so that world public opinion is made 
conscious, through them, of the enduring basis of international law. 
In this way the foundation would be laid. On that foundation we 
can build further in the future. 

While aiming at thus educating public opinion as a whole, we shall 
bring influence to bear on the statesmen of the world, with whom, of 
course, the initiative lies in re-building world society on a basis of 
law. At the same time, if I may complete my suggestion, we should, 
while carrying on our campaign of education in terms of a selected 
number of leading principles in proclaiming, as it were, our Ten 
Commandments, continue to defend and positively recommend re- 
course to arbitration and judicial settlement as the alternative to war 
and as the only satisfactory means of settling international disputes. 
One has only to recall how strongly general public opinion was in 
favor of procedure by arbitration at the time of the North Atlantic 
Fisheries issue, for example, or at the time of the Alabama crisis. 
My real point is this: public opinion was largely ignorant of the 
details of the treaty or treaties upon which the arbitration procedure 
was founded. Public opinion was satisfied to get arbitration, and 
did not seek to be more closely acquainted with the legal and con- 
ventional basis upon which it rested. What it wanted was arbitration 
rather than war. 

That predisposition of public opinion in favor of arbitration has 
tended to disappear. Let us seek to revive it. Let us revive it with 
all the power of persuasion at our disposal. We must continue to 
insist that arbitration and the judicial settlement of international dis- 
putes are the only alternatives to war. And let us at the same time 
continue to educate public opinion in the leading principles of inter- 
national law. 

















THE LAW OF ARBITRAL PROCEDURE 


THE International Law Commission, established by the General As- 
sembly of the United Nations, is to “survey the whole field of inter- 
national law with a view of selecting topics for codification, having 
in mind existing drafts whether governmental or not.” The Secre- 
tary-General of the United Nations has been instructed to do the 
necessary preparatory work for inaugurating the activity of the 
International Law Commission. To that effect a memorandum has 
been submitted by the Secretary-General entitled “Survey of Inter- 
national Law in Relation to the Work of Codification of the Inter- 
national Law Commission”. This memorandum deals with such 
topics as states in international law, the jurisdiction of states, the 
individual in international law, the law of treaties and the law of 
diplomatic and consular intercourse and immunities. It also deals 
with “The Law of Arbitral Procedure”, in section 99, p. 57, as 
follows : 


“It may be a matter for consideration whether the formula- 
tion of a code of arbitral procedure could usefully be in- 
cluded among the task of the International Law Commission. 
No such task was contemplated in connection with the work 
of the League of Nations Committee of Experts. A number 
of cases and incidents which took place mainly after the First 
World War and which arose out of the activities of the 
Mixed Arbitral Tribunals and other organs of arbitration 
raised the question of an authoritative formulation of some 
of the principles of arbitral procedure. This was so in par- 
ticular with regard to the effects of excess of jurisdiction or 
alleged excess of jurisdiction on the part of the Tribunal, 
and to such matters as the consequences of essential error in 
the award as well as rehearing and revision and interpreta- 
tion of arbitral awards. By way of what may be clearly a 
legislative step, such codification might include provision for 
the appellate jurisdiction of the International Court of Jus- 
tice, on the lines, for instance, of the proposal put forward 
by Finland in 1929 before the Assembly of the League of 
Nations and discussed in some detail by a representative 
Committee appointed by the Council. In general, the Draft 
Code of Arbitral Procedure submitted in 1875 to the Insti- 
tute of International Law, the relevant provisions of the 
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Hague Convention on the Pacific Settlement of International 
Disputes, and chapter 1V of the Peace Code adopted in 1933 
by the Seventh International Conference of American States 
might be resorted to as a starting point for any codification 
of the subject. The entire absence of any activity of arbitral 
bodies in the period immediately following the Second World 
War may suggest that the codification of that subject is a 
matter of purely academic interest. However, there may be 
a disadvantage in generalizing the negative experience of 
what may be no more than a passing period of transition.” 





Recourse to Arbitral Tribunals Alternative to International Court of 
Justice. International agreements, in their reference to the settle- 
ment of disputes between member-states, often ofier alternatives to 
the International Court of Justice. As one of the more recent 
agreements of this kind, the Final Act of the United Nations Mari- 
time Conference may be mentioned which established ihe United 
Nations Inter-Governmental Maritime Consultative Organization 
(1.M.C.O.). It provides in art. 55 that “any question or dispute 
concerning the interpretation or application ot the Convention shall 
be referred for settlement to the Assembly or shall be settled in such 
other manner as the parties to the dispute agree.” Similarly, the 
recent revision of the International Convention of 1886 for the 
Protection of Literary and Artistic Works, agreed upon at Brussels 
on June 26, 1948, includes a new article 27 bis., reading as follows: 
“A dispute between two or more Countries of the Union concerning 
the interpretation or application of this Convention, not settled by 
negotiation, shall be brought before the International Court of Jus- 
tice for determination by it, unless the Countries concerned agree on 
some other method of settlement.” 

Similarly, the Draft convention on Declaration of Death of Miss- 
ing Persons, as submitted to the Economic and Social Council of the 
United Nations, provides in its art. 19 for the submission to the 
International Court of Justice of all disputes which may arise out 
of the interpretation or application of the Conventicn “unless in any 
case it is agreed by the parties to have recourse to another mode of 
settlement.” 


1In a resolution adopted in 1927 at Lausanne the Institute of International 
Law decided to continue the work begun on the subject in 1875 and to under- 
take the preparation of a Code of Arbitral Procedure. 








The Interim Committee of the General Assembly of the United 
Nations, the so-called Little Assembly, recently approved an American 
proposal for the revival of the League of Nations 1928 General 
Act for the Pacific Settlement of Disputes, and a further recom- 
mendation for giving more conciliation functions to the Presidents 
of the Security Council and the General Assembly, and for setting 
up a panel of experts from all member nations so that the United 
Nations agencies can draw on them for conciliation and mediation 
of disputed issues. 


Inter-American Disputes and Their Settlement . . . as Reported 
in the Press. The Rio de Janeiro Treaty of 1947 which binds the 
21 American Republics to maintain Hemisphere peace, passed its 
first test on February 19, 1949, when Costa Rica and Nicaragua 
agreed to a peaceful settlement of their two-months-old dispute on 
the support of revolutionary activities. Previously, the Inter-Amer- 
ican Commission on Methods for the Peaceful Solution of Conflicts, 
which was established on July 31, 1948, had successfully intervened 
in a dispute between the Dominican Republic and Cuba. This settle- 
ment was facilitated through the spirit of solidarity characteristic of 
Inter-American relations .. . A Memorandum on the Question of 
the Costa Rican Border Incidents, prepared by the Secretariat of the 
United Nations for the Sub-Committee 6 of the Interim Committee 
of the General Assembly, dated March 22, 1949 (A/AC.18/SC.6/3), 
deals with the new experience acquired by the American States in 
settlement of their border incidents, and summarizes the different 
stages in the procedure followed by the Council of the Organization 
of American States in handling these questions. 


From Walter Lippman’s column “Today and Tomorrow”: “The 
essence of a settlement of a great conflict is not that the antagonists 
have decided they think alike and can trust each other, but that they 
have accepted conditions which make it too dangerous and too un- 
profitable for either to take the risk of upsetting the settlement.” 











ARBITRATION UNDER THE MARSHALL PLAN 
BY 
WALTER S. SURREY 
Assistant Legal Adviser, Department of State 


Section 115(b)(10) of the Economic Cooperation Act of 1948 
requires the participating country in the bilateral agreements to agree 
to submit “for the decision of the International Court of Justice or 
of any arbitral tribunal, mutually agreed upon, any case espoused by 
the United States Government involving compensation of a national 
of the United States for governmental measures affecting his prop- 
erty rights, including contracts with or concessions from such coun- 
try.” While not limited to property rights affected by acts of na- 
tionalization, the House Foreign Affairs Committee was primarily 
concerned with the problem of nationalization. 

The provision makes clear that no claim will be espoused unless 
the available remedies in the administrative and judicial tribunals of 
the participating country have been exhausted, and unless those rem- 
edies have proved unfair and inadequate.? In view of the fact that 
dispositions of enemy (Germari and Japanese) property are the sub- 
ject of special treatment,’ claims of United States nationals to an 
interest in such property have, under the terms of the bilateral agree- 
ments, been excepted from application of this section.‘ 

A complicating factor in covering this provision in the bilateral 
agreements is that the United States and certain participating coun- 
tries have recognized the compulsory jurisdiction of the International 
Court of Justice under Article 36 of the Statute of that Court.® 


* Reprinted, with permission, from an article “The Economic Cooperation 
Act of 1948” which appeared in California Law Review, Vol. XXXVI, No. 4 
(December, 1948). 

1 Pub. L. No. 472, 80th Cong., 2d Sess. (April 3, 1948). 

2H. R. Rep. No. 1655, 80th Cong., 2d Sess. § 31-32 (1948). 

8 Thus The Paris Agreement on Reparation (January 24, 1946), signed by 
the Western reparation receiving countries, allocated German assets within 
each reparation receiving country as well as German assets in the neutral 
countries. Agreements have been reached with certain of the neutrals con- 
cerning the disposition of German assets located in their territory. 

4 Economic Cooperation Agreement Between the United States of America 
and France, Art. X, § 1 (June 28, 1948). 

5 Statute of the International Court of Justice, Art. 36, J 2. 
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Accordingly, in the bilateral agreements with those participating 
countries which have accepted the compulsory jurisdiction of the 
Court, it is further provided, after a general reciprocal agreement to 
submit such cases to international arbitration, that such reciprocal 
undertaking to submit to the decision of the International Court, or 
to any arbitral tribunal mutually agreed upon, any claim espoused 
by either government on behalf of one of its nationals is to be in 
accordance with the terms and conditions of the effective recognition 
given by each country to the jurisdiction of the International Court 
under Article 36 of the Statute of that Court. Where the participating 
country has not recognized the compulsory jurisdiction of the Court, 
the reference to Article 36 of the Statute of the Court is applicable 
only to the United States. However, by an interpretative note to these 
agreements, it is stated that should the participating country accept 
the compulsory jurisdiction of the International Court under Article 
36, the two governments will consult to amend the agreement to 
provide that for both the acceptance of compulsory arbitration shall 
be limited by the terms and conditions of such effective recognition 
as each has given to the compulsory jurisdiction of the International 
Court. 

The reciprocal nature of the undertakings in the bilateral agree- 
ment is consistent with the United States policy, as already exemplified 
by its acceptance of the compulsory jurisdiction of the International 
Court. While the provision has, in the case of the bilateral agreements 
with the participating countries which had similarly accepted such 
jurisdiction, served principally to reinforce existing agreements, the 
principle of compulsory arbitration has been established between the 
United States and those participating countries which had not pre- 
viously acted under Article 36. 











EXPROPRIATION IN FOREIGN COUNTRIES 


EXpROPRIATION of property of foreign citizens and corporations is 
becoming more frequent under the impact of the “nationalization” 
of enterprises in various countries all over the world. Decrees to 
this effect sometimes provide for compensation which will hardl) 
be considered adequate by the foreign owner of the nationalized assets, 
particularly a deferred payment or a payment in domestic bonds or 
other domestic investments. Questions of equitable compensation 
can hardly be left to the jurisdiction of the expropriation countries, 
as provided as a first step in the various Economic Cooperation Agree- 
ments under the Marshall Plan. They are more fully described in 
the foregoing article by Walter S. Surrey. 

Recourse to arbitration proceedings in the very beginning, without 
the exhaustion of local remedies in foreign countries, is, therefore, 
one of the means of alleviating the situation of foreign claimants. 
Such recourse to an ad hoc constituted Commission was provided in 
the Polish-American compensation agreement of December 27, 1946 
(Dept. of State Bulletin vol. 16, p. 28). Under the terms of that 
agreement, a Polish-American Mixed Commission consisting equally 
of representatives of the two governments, was authorized to formu- 
late standards and terms of compensation for American assets which 
were nationalized under the Polish Industries Nationalization Act of 
January 3, 1946. Differences were finally to be referred to an umpire 
to be designated by the two governments, or, failing agreement, by 
the Secretary-General of the United Nations. No activity of any 
such Commission has as yet been indicated, obviously due to prevail- 
ing political circumstances. It is also interesting to note an agree- 
ment of October 11, 1947, concluded between the British and Polish 
governments concerning compensation for British interests affected 
by the Polish Law of Nationalization of January 3, 1946. This 
agreement, as published in /niernational Law Quarterly (London, 
Vol. 2, 1948, p. 545), provides in article 26 the following: “If the 
Government of the United Kingdom considers that, having regard 
to all the circumstances of the case, the compensation awarded to 
any British claimant is inadequate, the question will be reconsidered 
between the two Governments with a view to a mutually satisfactory 
settlement. In default of agreement, the question shall, at the re- 
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quest of either Government, be referred for settlement to a Com- 
mittee of Arbitration consisting of three members. One member 
shall be appointed by the Government of the United Kingdom, one 
member shall be appointed by the Polish Government, and the third, 
who shall be neither a British subject nor a Polish citizen, shall be 
co-opted by agreement between the first two members.” 

Finally, the general need for arbitration procedures is set forth in 
a recent article on “Postwar Nationalization of Foreign Property 
in Europe’, by Nicolas R. Doman, where it is said on p. 1158 in 
the December 1948 issue of Columbia Law Review: 


“Mixed commissions composed of representatives of the 
interested states could cope best with the intricate questions 
of determining what acts of interference constitute nation- 
alization, applying objective and fair methods of evaluation. 
They should be given jurisdiction to determine eligibility for 
indemnity. These questions are usually left in final resort 
with the authorities of the expropriating state . . . Such de- 
cisions would more properly be within the jurisdiction of mixed 
commissions, or a permanent or ad hoc international body 
that would apply legal standards to these essentially legal 
questions. Decisions on the method of compensation, how- 
ever, have political, social and economic ramifications.” 





The Convention of the Universal Postal Union, established in 
1874 and now brought into cooperation with the Economic and 
Social Council of the United Nations as a Specialized Agency, pro- 
vides for arbitration of disputes arising between its members. It 
appears from art. 11 of the Convention of 1939 (reprinted in the 
Arbitration Journal 1946, p. 444) that each of the Postal Admin- 
istrations, parties to the dispute, choose another member of the Postal 
Union as an arbitrator who in case of disagreement on a decision 
chooses another Postal Administration which also has no interest 
in the dispute. In case of disagreement as to a choice, that Postal 
Administration is designated by the International Bureau of the 
Postal Union. To this arbitration proceeding, reference is made in 
the Postal Union of the Americas and Spain, signed at Rio de 
Janeiro on September 25, 1946, which provides in its article 20: 


“Arbitration. Every conflict or disagreement arising in 
the postal relations of the contracting countries will be settled 
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by arbitration,. which will be effected in the manner pre- 
scribed by the Convention of the Universal Postal Union in 
force. The designation of arbitrators shall be incumbent upon 
the signatory countries, with the intervention of the Inter- 
national Office of the Postal Union of the Americas and 
Spain, if necessary.” 


The Food and Agricultural Organization, a specialized agency of 
the United Nations, will need to establish appropriate machinery for 
the settlement of disputes. ‘The Constitution of the Organization 
adopted in its art. 17 the principle that controversies on its inter- 
pretation and disputes arising out of international conventions 
should be referred to an international court “or arbitral tribunal in 
the manner prescribed by rules to be adopted by the Conference”. 
Pursuant to information received from the Organization, no dispute 
has as yet arisen which would require determination by an inter- 
national court or by an arbitral tribunal. As a matter of fact, the 
Conference had not yet considered appropriate rules for dealing 
with any such disputes should they arise. 


Air Transport Agreements. Bilateral agreements of the United 
States with thirty-six countries provide for an exchange of rights 
for international air carriers. They usually refer the parties, in case 
of controversies on the interpretation or application of the agree- 
ments, to an advisory report of the Council of the International 
Civil Aviation Organization in Montreal. Some agreements, how- 
ever, provide also for the establishment of an ed hoc arbitral tribunal 
mutually agreed upon by the parties. In this respect, the most recent 
agreement between the United States and Bolivia is of interest, its 
art. 12 reading as follows: 


“Except as otherwise provided in this Agreement or its 
Annex, any difference arising between the contracting parties 
relative to the interpretation or application of this Agree- 
ment or its Annex, which cannot be settled through consulta- 
tion, shall be submitted for an advisory report to a tribunal 
of three arbitrators, one to be named by each contracting 
party, and the third to be agreed upon by the two arbitrators 
so chosen, provided that such third arbitrator shall not be a 
national of either contracting party. Each of the contract- 
ing parties shall designate an arbitrator within two months 
of the date of delivery by either party to the other party of 
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a diplomatic note requesting arbitration of a difference; and 
the third arbitrator shall be agreed upon within one month 
after such period of two months. If the third arbitrator is 
not agreed upon, within the time limitation indicated, the 
vacancy thereby created shall be filled by the appointment of 
a person, designated by the President of the Council of the 
International Civil Aviation Organization (ICAO), from a 
panel of arbitral personnel maintained in accordance with the 
practice of ICAO. The executive authorities of the contract- 
ing parties will use their best efforts under the powers avail- 
able to them to put into effect the recommendation expressed 
in any such advisory report. A moiety of the expenses of the 
arbitral tribunal shall be borne by each party.” 


Liquidation of German Assets in Neutral Countries. An Accord 
of May 25, 1946, between the Governments of the United States of 
America, France and Great Britain on the one hand and Switzerland 
on the other, to liquidate German property in Switzerland, provided 
for the arbitration of disputes which may arise on the disposition of 
German assets. (The detailed arbitration provisions of that Accord 
were reprinted in the Arbitration Journal, 1946, p. 346.) <A similar 
Understanding of July 20, 1946 between the same Allied Governments 
and Sweden, relating to German holdings in Sweden, refers to arbi- 
tration in art. 5 to the effect that “divergencies on the interpretation 
and scope of the clauses may, if the four governments do not other- 
wise agree, be referred to arbitration.” A more recent Accord 
between the same three governments and Spain, signed at Madrid 
on May 10, 1948, regarding the liquidation of German property in 
Spain (Treaties and other International Acts Series 1773), provides 
in art. VI the following: “In cases where the identification of assets 
liable to expropriation or the valuation thereof gives rise to differ- 
ences of opinion which prevent agreement between the Spanish Ad- 
ministration and the Representatives (of the three Allied Govern- 
ments), the question shall be submitted for the final and impartial 
judgment of a disinterested person chosen by both parties. Such 
person shall determine his own procedure, and his decision shall be 
binding upon the interested parties.” 
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AUTOBIOGRAPHY OF A DISPUTE 


I am a peanut-size dispute. I was born in the shipping office of a 
radio factory. I was raised by the parents of a contract. I got into 
the public eye through the Inter-American Commercial Arbitration 
Commission. But before then my travels and adventures had begun. 

This great organization, founded by leading men in all of the 
American Republics, received a shock of no mean proportions when 
it discovered that I had upset the life of an Ecuadorean village, had 
established an antagonistic attitude toward the United States and had 
paved the way for discriminating against America’s trade . . . I ex- 
panded in importance through the refusal of an American manufac- 
turer to supply a little part for a radio set that he had guaranteed 
would work. 

Enrico Suarez of Ecuador saw the advertisement of an American 
radio set priced at $13.50. The advertisement was so persuasive that 
it convinced Enrico he was absolutely safe in sending $13.50 to the 
United States—a huge sum for him. 

While awaiting the arrival of this wonderful radio set, Enrico 
arranged a party which was to take place on the day the radio set 
arrived. 

Finally, one day, came the radio set, properly boxed. The friends 
were called in, the drinks were passed around, the radio set turned 
on. No tunes. No songs. Silence, plus an occasional crackle. But 
if the set was silent, Enrico and his friends were not. First came a 
babble of questions, then disappointment, then suspicion. 

Next day the story about the silent radio had sifted through the 
town, street by street. A letter was sent to the manufacturer in the 
United States. This letter was probably handled in a routine manner, 
for the company denied any responsibility, claimed that the part was 
packed with the set, and that its loss was due to the transportation 
company which handled it enroute. A letter was sent to them. They 
denied responsibility for loss of the part. A part could not be found 
locally ; and no radio man in Ecuador could repair the set without the 
part. So there I stood—a silent warning against doing business with 
North Americans. 

A rival tradesman in Quito took advantage of this situation. He 
had radios to sell. He set up his machine in Enrico’s home and it 
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worked. He offered to loan Enrico a machine until he managed to 
get his money back from the “low-down” United States manufacturer 
who was out to cheat him and everybody else. You couldn’t trust 
these North Americans. South Americans were foolish to buy any- 
thing made in North America. 

Finally, rumors of the Ecuadorean situation reached the Consul 
of that Republic in New York City. He recognized the seriousness 
of my adventure that had grown from the purchase of a $13.50 radio 
and which hinged on a missing part, not worth more than a half dol- 
lar. He wrote the American manufacturer and the manufacturer 
again denied responsibility. The kettle of illwill continued to boil. 

Then the Ecuadorean Consul sent me to the Inter-American Com- 
mercial Arbitration Commission. The radio company was persuaded 
to inquire further into the complaint and in doing so, it discovered 
where the fault lay. They supplied the missing part. The Suarez 
family’s radio worked—presto—just like that, the minute the missing 
part was put in, and the party was held. 

Trivial. Inconsequential. Not worth thinking about. Routine in- 
quiry. The $13.50 transaction isn’t even a drop in the bucket of sales 
to the North American manufacturer, says the trader, who does not 
know my capacity for setting in motion evil consequences out of my 
adventure as a dispute. And even though there is no evidence of 
fraud or deceit, it is the indifference or carelessness of the trader 
upon which I thrive and it is arbitration which restores the goodwill 
that I set out to destroy. 
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CONTROVERSY AND FREE ENTERPRISE 
BY 
Morris 5. ROSENTHAL 
President, National Council of American Importers 


THROUGHOUT the ages we have had conflict among individuals, among 
tribes, among states, and among nations. Conflict seems to be one 
of the basic laws of human nature, and yet conflict of itself is not 
necessarily evil. From the conflict of ideas, from the conflict of prin- 
ciples, from the disagreements among intellectuals, among scientists, 
from the curiosity of explorers, things have been discovered that 
others denied were true, and civilization has progressed through the 
ages. So we owe much of the progress that we have made to the 
natural disagreements among people. 


But when disagreements among individuals lead to feuds, when 
grievances arise among individuals or among nations that lead to 
armed conflict, then that conflict is evil. It is evil with all of the 
waste resulting from wars, resulting from the physical disputes 
between peoples, and it brings distress and retards what we hope 
for in the progress of people. 


From the very earliest times, the intellectuals of all peoples have 
sought the development of their tribes, their states and their nations. 
They have sought the end of wasteful conflict, while at the same time 
fostering and encouraging productive conflict. 


In the economic system of the United States, which is also true of 
the Central and South American Republics that constitute the Inter- 
American Commercial Arbitration Commission, we prize free enter- 
prise. We prize the trading among individuals which gives each 
individual the dignity of seeking out his occupation and of working 
in the free markets of the world. But the free enterprise system of 
itself generates certain conflicts. Some of the conflicts are productive 
of good and others are productive of evil. 


Assuredly, in the free enterprise system, conflict in the form of 
competition, is salutary. It is the very basis of the system. The con- 
flict of suppression of small units by large units is evil. The conflict 
of dishonest practices is also a waste. 
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But there are a good many conflicts from different interpretations 
of business men in their contracts with each other which are not 
necessarily evil in themselves, as they arise out of honest differences 
of opinion. If they are not properly and efficiently solved, they can 
lead to much waste through the stopping of trade and through the 
dollars-and-cents losses that arise. 

Courts of law are not always the answer to the adjustment of these 
disputes. The disregard of the small by the large is assuredly no 
answer. Arbitration during the years that it has grown has given us 
the answer through a peaceful, a speedy, an economic and efficient 
method of resolving the honest disputes between businessmen and 
women, both within the economy of a single country and in the eco- 
nomic relations of the trading nations with each other. 

Arbitration gives a fairness and a consideration of these disagree- 
ments with due regard to the law and yet without paying attention 
to the legalisms. It gives a friendliness during the procedure and 
after the procedure and not the battle that so frequently arises in the 
courtroom. 

When human beings, either as individuals or groups, are willing 
to settle their disagreements and disputes in a quiet and friendly and 
speedy way, that is an indication that society is coming of age. Even 
more than that, when those who participate in the arbitration proce- 
dures as parties are willing to accept the arbitration award in a cheer- 
ful spirit, not merely bending in obedience to something forced upon 
them but accepting it in the spirit in which it is made, that assuredly 
is a sign that people have reached their maturity. And, in the 
example to all peoples arising from its very practice of arbitration 
by businessmen and women, there may well be its adoption by their 
governments which even in these days are indulging in the vicious- 
ness of armed conflict. 

As I feel that commercial arbitration is helping the businessman 
achieve his maturity in a free enterprise system, so I think it also 
imposes upon the businessman a responsibility, a proper responsi- 
bility in a business system in which the businessman should be the 
leader. The businessman and woman must assume the educational 
work that is needed in the field of arbitration, so that in their ma- 
turity, to which arbitration has contributed much, they will also help 
their government and the governments of other nations reach their 
maturity. 
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THE “BOLD NEW PROGRAM” AND TRADE DISPUTES 
BY 


J. T. Witson 
Manayer, World Trade Division, International Business Machines Corp 


PRESIDENT TRUMAN’s call for a “bold new international program,” 
in which United States investors would take the lead in developing 
the world’s less advanced areas, marks a new trend in U. 5. foreign 
policy. Unusual opportunities are implicit in the broad plan of such 
a program. Great problems exist, however, and they must not be 
overlooked. 

This appeal to private capital—this putting democracy to work— 
is in the best spirit of the free enterprise system and the President's 
recommendation has given cause for a renewed consideration of the 
foreign field to many potential investors who for one reason or an- 
other have thus far remained aloof. The spotlighting of overseas in- 
vestments calls for a re-evaluation of potentialities on the part of 
enterprising investors and a survey of new areas where the bold 
policy might be implemented. 

Although American private enterprise has never been reluctant to 
go abroad, this official encouragement of large scale investments is 
a significant development. It is clearly paced to the new concept 
of the United States’ position in world affairs. The extent to which 
the plan becomes effective, however, depends on many factors. 

There are, of course, areas suitable for development into which, 
given the proper encouragement in local, political, and financial cir- 
cles, there would be an appreciable flow of United States funds. Latin- 
America, for example, is urgently in need of heavy capital investment 
of a primary nature. Vast resources await development. The living 
standard of the entire Southern continent is enmeshed in buried 
wealth and untilled lands. Latin-America well knows this need for 
its development. Their requirements were eloquently made known 
at the Bogota conference. Significantly, however, no encouragement 
was forthcoming when private U. S. investment was suggested as an 
alternate to direct Government loans. 

Whether the “bold new program” as a national policy will fare any 
better remains to be seen. Certainly Mr. Truman’s implied prospect 
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of guarantees to investors will be a significant factor, for risk capital 
is unlikely to flow into an area where clear guarantees for at least 
the exportation of normal profits are not provided. And in this con- 
nection the general attitude of the Latin countries, as expressed at 
Bogota, shows some signs of softening. 

A specific case in point is Brazil, just surveyed by the Abbink 
Economic Commission. Observers familiar with the economic re- 
quirements of that country and with a knowledge of the natural 
resource potentials have reason to believe that with the exception oi 
oil development, the commission’s recommendations will largely be 
followed. This would point the way for substantial new U. S. 
private investment opportunities in South America’s largest country. 


On the other side of the world, India furnishes another example. 
United States business men are aware of the opportunities existing 
in sane Indian ventures. But here, as in many other countries, the 
expressed policy with regard to foreign capital is not entirely satis- 
factory to all prospective investors. They are, therefore, cautious. 


So it is in one potential area after another. Large scale foreign 
investments which basic developments require, are not made without 
some assurance of protection. Abroad, however, the question is 
asked, “Is the ‘bold new program’ merely old-fashioned imperialism 
in a new dress?” The President made special effort to allay such 
suspicion. However, for some it is not enough to state that the in- 
vestment must prove “mutually profitable” to the people of the region 
to be developed as well as the investor. In this changing atomic age 
the sense of national possessiveness lessens somewhat. But even 
today fear can lead to a preference for undeveloped resources to the 
tisk of foreign exploitation. The “bold new program,” however, will 
undoubtedly go forward in many areas. But once the hurdle of the 
initial negotiation is passed, there is still the ever-present possibility 
of controversy arising between the U. S. investor, the U. S. Govern- 
ment (if it is the source of guaranty) and the foreign government 
or its representative. The most skillfully worded contract and ap- 
parently complete understanding at the initiation of activity will 
unfortunately not prevent the rise of later disputes. All conditions 
and situations cannot be foreseen. An important part, then, of the 
“bold new program” should be provision for the amicable settlement 
of disputes, not alone to protect the monetary investments, but more 
important, to safeguard good will. This becomes a priceless in- 
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gredient in view of the international political connotations inherent 
in such a plan. 

There is always, of course, the possibility of resorting to litigation, 
should dispute arise. But when vast capital expenditures are in- 
volved, and honor and national pride are at stake, this is an un- 
satisfactory solution to the problem. From the standpoint of the in- 
vestor, litigation is subject to endless delay. Large investors cannot 
afford to lose the earning power involved in capital thus frozen for 
long periods of time; and on the other side, the element of national 
interest is so closely identified with both parties that there would be 
a natural reluctance to use the national litigation facilities of either 
country. 

What other course is open? The answer lies in arbitration. Arbi- 
tration offers perhaps the most satisfactory solution to the difficult 
problem. Justice and speed are two of its outstanding qualities. 

Soth are vital requirements. Where a controversy arises and na- 
tional interests are at stake, it is necessary to go beyond the national 
boundaries of the parties to the dispute to secure that element of 
impartiality, uncolored by national pride, which is fundamental in 
true justice. With arbitration as the chosen method of dispute 
settlement, it is possible to secure highly qualified experts of a third 
or neutral nationality to act as arbitrator. In this manner the facts 
of the dispute could be placed before an arbitration board with such 
speed as the situation demands and with both sides secure in the 
knowledge that justice will result. Already the necessary facilities 
and services are available for adaptation to this situation. For ex- 
ample, in the Western Hemisphere, the Inter-American Commercial 
Arbitration Commission facilities could readily be employed. The 
American Arbitration Association, already engaged in administering 
international commercial arbitration on a global basis, maintains a 
large and active panel of ranking non-U.S. specialists—men whose 
national backgrounds would satisfy that primary requirement of 
national impartiality. 


Participants in the “bold new program” will give careful con- 
sideration to the matter of guaranty on the one hand and protec- 
tion on the other. Contracts will be carefully drawn but regardless 
of the extent or measure of the advance planning and careful phras- 
ing, there can be no assurance that controversy as to interpretations 
or intent will not arise. When that time comes, an extra contrac- 
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tual consideration, in the substance of international good will, is at 
stake. Its intangible value will far outweigh the controversy itself. 
Good will between nations is an asset on which has been lavished 
long years of painstaking effort. The plan in prospect involves the 
element of commercial enterprise within the framework of inter- 
national relations. Mutual protection is required of the former—the 
preservation of good will is demanded by the latter. 

Now, while the outlines of the “bold new program” are yet un- 
defined, adequate arbitration provision should be made so that the 
inevitable problem of the controversy will be met on a plane where 
commerce is assured justice and friendship between nations is be- 
yond jeopardy. 


INTERNATIONAL LAW ASSOCIATION 


Resolution adopted at the Brussels Conference 1948, 
on the motion of W. Harvey Moore, K. C.: 


That this Forty-Third Conference of the International Law Asso- 
ciation, assembled in Brussels to celebrate the Seventy-fifth Anni- 
versary of its Foundation in that City in 1873, expresses its deep 
regret that the nations of the world have progressed so slowly towards 
establishing international arbitration as a solution for the disputes that 
still destroy international understanding and goodwill; and urges 
that international arbitral processes by independent men be used 
whenever it is necessary to establish facts dispassionately, or arrive 
at just solutions, in matters of controversy between states, or nations, 
whether great or small. For these purposes it urges that use be 
made of the Permanent Court of Arbitration; or the International 
Court of Justice deciding ex aequo et bono; or any other forum, 
based upon reason and consisting of men pledged to impartiality, 
that may be created to take the place of decision by war, which is 
decision by cruelty. 

The Conference further urges the Executive Council to set up a 
Permanent Standing Committee to study the means whereby prac- 
tical effect may be given to the proposals contained in the foregoing 
motion. 














THE SQUEEZE IS ON 


BY 
JosepH C. Rovensky 
Chairman of the Board, Patino Mines and Enterprises Consolidated, Inc. 


THE threat of controversy is squeezing many a small business man 
off the international trade highway. Foreign traders are traveling 
a rough road at best, but for some the going is getting tougher be- 
cause, paradoxically enough, as supply sources increase, the highway 
narrows. The small business man, within the limits of his available 
resources, might logically expect to engage in his fair share of over- 
seas trade, but because of the factors involved he is reluctant to en- 
gage in presently existent marginal risk business. Even during the 
war, when supplies were short, he could maintain a relatively brisk 
activity, but today he faces stifling curtailment in the face of increased 
supply. Consider his problem. 

During the war and immediate post-war period trade was profitable 
in direct proportion to the availability of merchandise. Nearly 
everyone engaged in it had his headaches of course. There were 
transportation problems, endless regulations, currency difficulties and 
all the rest but, by and large, as long as merchandise could be gath- 
ered together for shipment, it was good business. It was good at 
both ends of the trade highway. Capital limitations largely gov- 
erned the size of the operation. The exporter, even the small one, 
had little difficulty in selling almost anything he could lay his hands 
on. The importer would snap up nearly everything available from 
his export colleague with assurance that when he got it into his own 
country he could sell it at a profit. 

Exporters could cable an overseas importer of the availability of 
so many radios, refrigerators, or tons of chemicals. Immediately 
credit was opened for the entire supply and more would have been 
purchased had it been available. Under these circumstances, not all 
sellers or buyers had to be too particular that rigid merchandise 
standards were maintained. The overseas importer and his custom- 
ers abroad were too eager to lay their hands on supplies of any kind 
to be demanding as to the quality of the product, let alone question 
the brand name. 








But times have changed. The world is moving into a buyers’ 
market. Supply is catching up with demand and those engaged in 
foreign trade are finding that the cost of doing business has increased 
because the risk is greater. In the halcyon days just past an im- 
porter abroad had no hesitancy in opening an irrevocable letter of 
credit for 100 little-known refrigerators. It wasn’t too serious a 
matter if, on arrival of the shipment at the other end of the line, 
50 were found to be lacking the promised covered dish accessories. 
The importer could still sell them at a profit. There was no great 
risk. Refrigerators were in demand. 

While it lasted it was a period of profitable business for the not- 
so-big exporter on the one end and the not-so-big importer on the 
other. But as the ultimate consumer became more choosy and de- 
manded refrigerators fully equipped and nothing less, the importer 
became more reluctant to open his irrevocable letter of credit. Fifty 
partially equipped refrigerators simply will not sell under the new 
conditions. What is more, the local representatives of the inter- 
nationally advertised and heavily promoted “name brands” are be- 
ginning to get adequate supplies into the local markets. Competition 
is such that the “not-so-bigs” now have to sell their products on 
merit. With the easy market for “anything” gone, the small im- 
porter can no longer afford to take a chance that shipments will be 
up to specifications. The squeeze is on. Only the heavily backed 
traders can afford the requisite staff and departments to handle long 
drawn out controversies when they arise. For the small trader the 
possibility of being litigated out of business has become very real 
Even a limited number of diverse orders will tie up his capital 
under any conditions and can freeze a disastrous proportion of it 
if one or two orders necessitate protracted litigation in the settling 
of a controversy involving wrong supply or inferior quality. 

What is the answer? Can a small business man with his limited 
capital afford to engage in foreign trade? Is there a way for both 
him and his overseas counterpart to continue their trade relations 
with assurance that possible controversies will not stand to wipe them 
both out of business? Can they avoid the squeeze of risk on the one 
hand and heavily backed competition on the other? There is an 
answer. It is found in arbitration. 

Arbitration will not eliminate controversy. But arbitration will 
meet the problem of controversy head-on and solve it justly, inex- 
pensively, and speedily. For all business men the element of justice 
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is presumed, but for the small business man speed and cost are 
likewise of paramount importance. Large organizations can per- 
haps more successfully bear the hardship of having their capital 
tied up during the multitudinous delays incident to the settlement 
of trade controversies through the tortuous channels of foreign 
litigation. But such delays often spell ruination for the small busi- 
ness man. He must settle his disputes as quickly as possible. Ar- 
bitration alone provides the required speed. 

Arbitration is extensively used by foreign traders regardless of 
their capital backing, for it is the only method of dispute settlement 
which combines those vital qualities of justice and economy with 
the preservation of good will between the parties. The use of ar- 
bitration enables carefully cultivated business relationships to avoid 
cracking up on the rocks of acrimony and bitterness so often en- 
gendered by foreign litigation. 

Many experienced traders include an arbitration clause (an agree- 
ment to arbitrate future disputes) in their original contracts. There 
is nothing to prohibit an agreement to arbitrate being made after a 
dispute arises, but since, under the heat of controversy a meeting of 
the minds, even on the method of settlement, becomes difficult, it is 
preferable that the clause be included in the initial contract. Under 
recognized rules an arbitrator (or arbitrators) is selected from a 
panel of experts in the particular field in which the controversy 
arises. He hears the testimony and evidence involved in the dispute 
and hands down a final and binding award. 

The rules of arbitration are an aid to all commerce. They are of 
special value to the small business man for they provide that once 
arbitration machinery is set in motion, action toward a final settle- 
ment will move forward without delay. Indeed a definite time 
limit is established for the filing of answers to complaints, for the 
selection of arbitrators, and even for the final award. The pre- 
hearing formalities generally are completed within three weeks 
ufter a complaint is filed. The hearing and award normally fall 
within the four following weeks. 

The speed with which the arbitration processes can go forward 
is illustrated by a recent dispute between a Venezuelan and a United 
States party over alleged breach of contract and consequent damage 
claims. By the fortunate coincidence of a brief visit in the United 
States of the Venezuelan business man, the parties were able to meet 
in person at the headquarters of the Inter-American Commercial 
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Arbitration Commission late one afternoon in October 1948. Since 
the parties could not voluntarily settle the matter by themselves, 
arbitration was proposed. All formalities were then complied with 
and the hearing scheduled for the following morning. 

While action is speedy, costs are low. A nominal administrative 
fee is charged, based on the value of the claim and payable when 
the demand for arbitration is filed. 

What arbitration facilities are open to foreign traders today? 
Those engaged in Western Hemisphere commerce have the weil- 
established facilities of the Inter-American Commercial Arbitration 
Commission at their disposal. Trade in that area is protected by the 
simple expedient of including the Commission clause in trade con- 
tracts. With the inclusion of such a clause, costly, delaying litiga- 
tion cannot be injected into the transaction at a later date so long as 
one of the parties to the agreement is firm in his desire to arbitrate 
the difference. In other areas similar clauses are specified between 
the United States and Canada, the United States and the Philippine 
Islands, the United States and China, and for British-American 
trade. A general clause is provided for trade contracts between the 
United States and other parts of the world. 

Clauses are written so that the layman can understand them, but 
the importance of their simple wording should not be underestimated. 
The Inter-American clause, for example, reads as follows: 


“Any controversy or claim arising out of or relating to 
this contract or the breach thereof, shall be settled by arbitra- 
tion, in accordance with the Rules, then obtaining, of the 
Inter-American Commercial Arbitration Commission. This 
agreement shall be enforceable and judgment upon any award 
rendered by all or a majority of the arbitrators may be entered 
in any court having jurisdiction. The arbitration shall be 
held in * * * or wherever jurisdiction may be obtained over 
the parties”. 


It is not enough to specify that the controversy will be settled by 
arbitration, for such a provision leaves indefinite the time and place 
of the arbitration, the law that is applicable and omits the obligation 
to abide by the award. It is important that the clauses employed 
refer to rules that take these uncertainties out of arbitration. 

Even with today’s changing conditions, under the protection oi 
recognized arbitration clauses, the small business man with limited 
capital can safely enter into attractive overseas contracts, availing 
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himself of the profits existing in what might be termed marginal 
risk undertakings, secure in the knowledge that should a controversy 
arise it can be amicably settled within a comparatively short period 
of time. 

3usiness men need not risk the crippling effects of frozen capital 
from trade disputes. If they will avail themselves of existing ar- 
bitration facilities, it will help to keep their resources fluid and avail- 
able—they can not only maintain their position on the international 
trade highway and increase the volume of business, but build up a 
substantial reservoir of good will in the bargain. 





Increase in Disputes Ahead. A marked increase in disputes is 
ahead if the present economic trend holds. When money starts to 
get tight, sales to drop and unemployment to increase, disputes be- 
come more frequent because men can no longer afford to be mag- 
nanimous in saying the “customer is always right” or “‘let’s compro- 
mise”. Every dollar counts. Textiles offer a good index of the 
trend. The National Federation of Textiles, an organization estab- 
lished in 1872 as The Silk Association of America, states in its 
Report for 1948 that 424 cases were filed for arbitration last year, 
a 40 per cent increase over 1947. And the total claims topped 4 
million dollars. One way to meet this emergency is to prepare for 
it by using an arbitration clause in contracts. This ensures an 
inexpensive, convenient and expeditious way to resolve disputes 
while keeping all assets in circulation. 


Arbitration in Health Insurance. A new situation in which arbi- 
tration may be employed is in the relations between groups of phy- 
sicians and an insurance company. The Health Insurance Plan of 
Greater New York is based on the concept of group practice for 
doctors and has contracts with groups of physicians which are in 
a certain sense partnerships. In the contract which defines the 
relationship between the insurance company and the individual groups 
of physicians as units, there is a general arbitration clause which 
provides that any dispute arising out of the contract and existing 
relationship between the insurance company and the physicians will 
be referred to arbitration. Thus far no disputes have reached the 
arbitration stage. This situation is only one of a number of instances 
in which parties entering into new relationships have the foresight 
to make proper provision for the settlement of any difficulties that 
may arise by including an arbitration clause in their original contract. 
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INTERNATIONAL COMMERCIAL ARBITRATION 
FROM THE ITALIAN VIEWPOINT 


BY 
RINALDO VASSIA 


Report presented at the International Meeting of Parliamentary Representatives 
and Experts for the Development of International Trade, 
in Genoa (Italy). 


THE conviction most generally and authoritatively expressed by 
political and economic experts is that the far-reaching crisis char- 
acteristic of this troubled post-war period cannot be remedied, ex- 
cept in the presence of conditions allowing the maximum develop- 
ment of international trade, and the breaking down of all its ob- 
stacles which hinder the increase of this traffic. There is also the 
certainty that an era of peace cannot be born or consolidated unless 
there be ample and powerful winds of liberty over the international 
economic field. 

In speaking of obstacles to international trade, the mental refer- 
ence, of both the man in the street and the technician, is to customs 
barriers, controls and the various Governmental regulations and 
hindrances. They consider that the means of eliminating such ob- 
stacles are trade agreements, a well-balanced monetary system and 
facilities in trade. 

Thought is hardly ever given, on the contrary, to a particular as- 
pect of the complex problem, more juridical than economic, but nec- 
essarily having economic consequences, which is represented by the 
present difficulty in solving the controversies arising in foreign trade ; 
a difficulty which constitutes a barrier, the importance and deleterious 
influences of which are destined to grow at the same pace as the 
increase of trade in general. 

It is already universally recognized, that the real basis of peaceful 
living between nations is represented by conscience, and respect for 
the fundamental world unity of economy. 

A disruptive element in the progress towards the coordination of 
this unity arises in the difference of various juridical systems. Thus 
we find a continual aspiration towards the development of substantial 
and formal unification of juridical relations arising in international 
trade. 











International agreements of arbitration tend to strengthen this 
unification. The mere act of inserting an arbitration clause in for- 
eign trade contracts connotes an intention to deal honestly and fairly 
with any situation which may arise, as many here in Genoa can 
testify from long experience. 

The treaties in force prior to the war (Protocol on arbitration 
clauses, of 1923; Convention on the execution of foreign arbitral 
awards, of 1927) are not above criticism and should be reviewed and 
extended, while a recommendation to include arbitration clauses in 
standard contracts might be applied to all branches of international 
trade. 

An auspicious occasion for inserting general arbitration clauses in 
foreign trade contracts may be found in dealing with the contractual 
relations which will arise under the Marshall Plan. 

Just as life is bound to right by an unbreakably close bond, so 
world economy is tightly bound to legal organization. And, if eco- 
nomic unity is desired, it cannot be divided from the juridical means 
by which such economic unity functions. One way to promote unity 
is the settlement by arbitration of controversies arising in inter- 
national trade. 

As this Convention is dealing with trade problems from the eco- 
nomic standpoint, it is not now possible to go thoroughly into the 
specific problem of arbitration which is both technical and difficult. 

It is from this place, however, that a call should be launched to 
jurists and politicians so that this specific problem can be discussed 
and brought towards a practical solution, with a general plan directed 
toward the unification and coordination of all the means to eliminate 
obstacles to international trade. Among these it is inadmissible not 
to define some extremely grave problems arising from the diversity 
of juridical systems,—the difficulty of facing judgments in foreign 
countries, the cost and the uncertainty and slowness in obtaining 
determinations. 

By taking part in this Convention, the American Arbitration Asso- 
ciation has helped to focus the attention of responsible parties to this 
important problem. 

The Association is a non-partisan, non-profit, scientific and educa- 
tional membership corporation, which now has a widespread or- 
ganization in the U. S. It maintains up-to-date lists of thousands 
of persons classified as to occupation or profession, and by territory, 
who can authoritatively and competently act as arbitrators in all 
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kinds of disputes. It has organized medns for rapidly effecting ar- 
bitration at economical, previously established costs, and coordinates 
its activity with similar organizations throughout the world. In 
Europe, for example, it already has joint arrangements with the 
International Chamber of Commerce, The London Court of Arbitra- 
tion and the Manchester Chamber of Commerce. 

With particular reference to Italy and the possibility she has of 
taking a useful part in international arbitration, the problem is a 
complex one and involves the premise of grave juridical problems 
being solved. With the coming into force of the new Italian Code 
of Civil Procedure (art. 800), many of the problems warranting at 
least doubt as to the validity in Italy of international arbitration have 
been dealt with. But among many other problems which remain 
to be faced and solved in due course, there is still the complicated 
exequator procedure. 

What is urgent is that the problems be met and resolved. The 
means for solving them may be grouped in two categories: Strictly 
juridical means and organized means. In order to facilitate the pos- 
sibility of a practical solution to the juridical problems (issue of 
regulations on rights within the country, promotion and adhesion to 
international agreements) it is undoubtedly advisable to first set up 
the means of organization. 

From a practical standpoint, as a result of this meeting, invita- 
tions should be sent to the biggest Italian organizations (Union of 
Chambers of Commerce, Association of Stock Companies, Industrial 
Federation, etc.) to promote the formation of a group that will take 
a concrete interest in this problem. The first task would be the or- 
ganization of a Committee to promote and coordinate studies and 
proposals to solve the problems, both on a parliamentary and govern- 
mental level. This Committee should also contact similar organiza- 
tions in other countries. 

Later an Italian Arbitration Association should be set up under 
the auspices of this Committee, with the object of carrying on ac- 
tivities similar to those of the sister organization which has affirmed 
itself so well abroad. This Association could begin, in expectation 
of the necessary reforms, within the modest limits allowed by cur 
present legislation, to work for a speeding up of reforms. 











ARBITRATION CLAUSE IN TRANSACTIONS 
WITH ECUADOR 


ALL import permits and export licenses issued by the Central Bank 
of Ecuador now have printed on them the full text of the Inter- 
American Commercial Arbitration Commission clause. This policy 
has been made official by an Executive Decree of the Ecuadorian 
Government No. 468, dated December 14, 1948, reprinted in transla- 
tion on p. 79. This decree requires that not only the import and 
export permits but also that all purchase orders contain both the 
English and Spanish version of the arbitration clause, thereby making 
the clause a part of the contract between the Ecuadorian and foreign 
firm. 

This action taken in conformance with the recommendations of 
commercial arbitration by the Seventh International Conference of 
American States, is considered a contribution to economic accord be- 
tween Ecuador and all its international trade. Ecuador’s Consul 
General in New York, Dr. Clemente Duran-Ballen, who recommended 
this action and who was awarded the Gold Medal of the Inter- 
American Commercial Arbitration Commission, stated at the Com- 
mission’s meeting, on January 11, 1949: 


“It is only fitting that Ecuador should have led the way, because 
Ecuador has been a firm believer in arbitration, even in such 
fundamental issues as the settlement of international disputes 
between nations. Ecuador can justly claim to be the champion 
of arbitration, since it was the first nation in the American 
continent to incorporate in its political constitution in the Nine- 
teenth century arbitration as a means to settling disputes of an 
international character. In the field of business, it is a natural 
consequence for Ecuador to promote arbitration, particularly at 
a time like this postwar period, when differences of such magni- 
tude exist among nations and when serious problems of produc- 
tion, transportation and distribution have arisen in many parts 
of the world. We believe that to express beforehand one’s in- 
tention to entrust differences to impartial third parties is the 
greatest proof of good faith.” 


The measure adopted by the Government of Ecuador was fully com: 
mended by the International Trade Section of the New York Board 
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of Trade which adopted a resolution recommending “that other na- 
tions adopt similar measures thereby to foster better international 
trade relations throughout the world.” 





International Court of Justice. The designation of the country 
where arbitration is to be held in case the parties do not agree, plays 
an important role in international commercial arbitration. Agree- 
ments between arbitration organizations of different countries there- 
fore provide for specific methods, to make such determination. The 
agreement of the International Chamber of Commerce with the 
American Arbitration Association provides for a Joint Arbitration 
Committee set up by the two organizations; a similar arrangement is 
made in the Chamber’s agreement with the Inter-American Com- 
mercial Arbitration Commission. Under the agreement of the 
London Court of Arbitration with the American Arbitration Asso- 
ciation, the International Law Association in London will make the 
determination of the place of arbitration if the parties do not agree. 
More recently, the President of the International Court of Justice, 
at the Hague, has agreed to designate the locale cf arbitration under 
Joint Clause Arbitration Agreements of the American Arbitration 
Association, where the parties thereunder did not make such deter- 
mination and are unable to agree on this point. 


International Chamber of Commerce. The general theme of the 
forthcoming Twelfth Congress of the International Chamber of Com- 
merce to be held at Quebec, Canada, will be: “Towards a Freer 
World Economy—For the Benefit of the Consumer.” The First 
Plenary Session on the subject of “Steps to Freer Trade and 
Markets” will, in a group meeting, also deal with Commercial Ar- 
bitration. It is expected that specific aspects of international commer- 
cial arbitration will be discussed by speakers of various countries and 
that the draft of a resolution which is submitted to the closing session 
of the Congress, will comprise some suggestions for the extension 
and promotion of commercial arbitration. 


Egyptian Arbitration Association. Under the sponsorship of the 
Egyptian Committee of the International Chamber of Commerce in 
Cairo, an organizational meeting was recently held to establish an 
Egyptian Arbitration Association. Some interesting details are in- 
cluded in an article entitled “The Project of the Establishment of 
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an Arbitration Court” which appeared in La Revue d’Egypte 
Economique et Financiere, No. 361 of February 12, 1949... . The 
Liberia Company, jointly owned Liberian-U. S. development corpo- 
ration, sponsored by the former Secretary of State Edward R. Stet- 
tinius, Jr., recently embodied the international arbitration clause of 
the American Arbitration Association in three license agreements, 
namely with the Liberian International Airway, the Liberia Cold 
Storage Co., and the Inter-Continental Trading Corp. which latter 
organization will conduct and carry on a general merchandising 
business and act as official government procurement agency for the 
Republic of Liberia. . . . The Survey of the Legal Profession, 
directed by Reginald Heber Smith of the Massachusetts Bar, in- 
cludes arbitration in its Organizational Chart under “Public Service 
by Lawyers.” An article by Charles O. Porter, Assistant to the 
Director of the Survey, which appeared in the February 1949 issue 
of the Journal of the American Judicature Society, reports not only 
the outline plan but also upon the progress of the organization and 
its work, It is to be hoped that the role of the lawyer in arbitration 
and the promotional work done by the Bar Associations for arbitra- 
tion, will be included in the forthcoming reports of the Survey... . 
Arbitration Becomes Subject of International Research. The inter- 
national publications of AAA are listed in two recent publications, 
in that of the Carnegie Endowment for International Peace entitled 
“Current Research in International Affairs” (International Concilia- 
tion, #446, December 1948), and in the compilation of the Council 
on Foreign Relations ; “American Agencies interested in International 
Affairs”. ... International Arbitration News is the new bi-monthly 
Bulletin issued by the International Business Relations Council of the 
American Arbitration Association. The News, which comments on 
current events in the field of international trade arbitration in each 
issue, is available without charge upon request. 


The American Textbook Publishers Institute, at its recent meeting 
of the Board of Directors in Philadelphia, approved the “aims and 
objectives of the American Arbitration Association and especially 
of its program of education directed toward the advancement in the 
understanding and use of voluntary arbitration clauses and pro- 
cedures”. . . . The Tie Fabrics Association, comprising 52 mem- 
ber companies, adopted a standard arbitration clause providing for 
arbitration in New York under the rules of either the American 
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Arbitration Association or the National Federation of Textiles, 
“as seller may first select, if seller should fail, within ten days 
after notice from buyer, to make the selection, then as buyer may 
select”. . . . Arbitration of warehouse disputes present a varied 
picture of controversies such as responsibility for dampness, the 
period of time covered by storage charges, the adjustment on erro- 
neous delivery to neighbors in a two-family house, etc. When the 
housing shortage is alleviated and large-scale moving really begins, 
the arbitration clauses in storage and warehouse contracts should 
facilitate the settlement of differences which may arise out of trans- 
actions in the storage and moving industry. ... A Report on Manu- 
facturers’ Agents Sales Contracts, prepared by the Industrial Devel- 
opment Bureau of the Commerce and Industry Association of New 
York, contains the following recommendation: “It is always wise 
for both parties to provide in advance for the arbitration of any dis- 
agreement which might arise. This is especially valuable where 
cancellations result from a clash of personalities, resulting in an un- 
necessary loss to both parties. One well known agent has suggested 
a 72 hour cooling-off period for all such contacts.” 


American Institute of Accountants’ Committee on Arbitration, 
which has been recommending the use of arbitration since 1926, 
recently submitted a report to the Council of which the following 
Annual Report 1948, p. 26 is of special interest : 


“There are many occasions when the speed, certainty, and 
economy of an arbitration as opposed to legal proceedings are 
forcibly brought home to public accountants. There are few 
accountants of any breadth of experience who have not been 
called upon to testify or to prepare material to form a basis 
for testimony in cases involving damages through infringe- 
ment of patents or trademarks, loss or damage through failure 
to perform contracts, the amount of profits as determined 
under an agreement, a division of profits under an agreement, 
and many other similar questions of mixed law, fact. and ac- 
counting principles. In most cases the accountant and fre- 
quently the judge, special master, or other official before whom 
the hearing is held expresses himself as being dissatisfied with 
the legal technicalities and delays involved in such cases and 
often says that if a panel of competent arbitrators were sitting, 
the case could be settled in a day or two instead of a matter 
of months or years.” 
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FOREIGN ARBITRATION SERVICE 


One branch of the Foreign Arbitration Service of the American 
Arbitration Association now comprises 175 International Trade Arbi- 
tration Correspondents in 62 cities in 42 overseas countries. They 
have been nominated by American business and professional organiza- 
tions who are members of the International Business Relations Coun- 
cil, and comprise both Americans domiciled in, and nationals of, 
foreign countries. They are the Intelligence Service of the Asso- 
ciation on arbitration in action. The International Business Rela- 
tions Council is the power plant for this branch of the service. 

The other branch of this service is now in process of organization. 
It is to consist of a group of Consulting Editors for The Arbitration 
Journal who will be appointed in the same localities where the Inter- 
national Trade Arbitration Correspondents are located. They will 
not be active business men but scholars, teachers, scientists, writers 
and other professional men. As the Trade Correspondents are the 
Intelligence Service of arbitration in action, Consulting Editors will 
be the Intelligence Service of arbitration in thought, experiment and 
research. Their task will be to delve into the philosophy and history 
of arbitration, to find new topics for discussion, to discover new 
authors on the subject of controversy and arbitration, to open new 
vistas of thought, to discover new leaders in public opinion, to call 
conferences in their own localities and to promote arbitration train- 
ing and education in institutions of learning. 


INTERNATIONAL ARBITRATION NEWS 


International Arbitration News is the new bi-monthly Bulletin 
issued by the International Business Relations Council of the Ameri- 
can Arbitration Association. The News comments on current events 
in the field of international trade arbitration and is available without 
charge. Each issue includes a guest editorial by a leading trade 
personality on the subject “International arbitration as I see it.” 














THE FUNCTION OF THE ARBITRATOR IN 
LABOR-MANAGEMENT DISPUTES 


BY 
J. NosBLe BraDEN 
Tribunal Vice President, American Arbitration Association * 


For a number of years there has existed a difference of opinion as 
to the scope and function of the arbitrator in the settlement of labor- 
management disputes. This difference has been brought into sharp 
focus by the paper entitled ““Effectuating the Labor Contract Through 
Arbitration” delivered by Dr. George W. Taylor of the University 
of Pennsylvania to the annual meeting of the National Academy of 
Arbitrators on January 14, 1949. 

That the author anticipated his paper would evoke discussion was 
indicated by a remark he made to the writer on leaving the Academy 
meeting that he “was expecting some debate.” 

His expectation was realized shortly. Dr. John A. Lapp of Chi- 
cago, one of the deans in labor-management arbitration, announced 
he was in hearty disagreement and would take the tima to prepare 
a reply to Dr. Taylor’s views. 

The position of the American Arbitration Association is well 
known. From the beginning of its work, it followed the historical 
and legal standard that arbitration is a quasi-judicial proceeding 
based upon the fundamental principles of arbitration law; and that 
when a matter is submitted to arbitration, it is presumed that the 
good offices of conciliation and mediation have been exhausted and 
that the parties in dispute desire to have a just decision based upon 
the facts and evidence. 

This conviction is held by many authorities in the labor relations 
field and notably by one of Dr. Taylor’s former associates on the 
National War Labor Board, Senator Wayne Morse, who wrote a 
noteworthy article on the subject in the Commonwealth Review of 
March 1941. 

But what is the position of the rank and file of arbitrators engaged 
in the settlement of disputes arising out of labor contracts? To 
secure better information a number of conferences have been 
planned. The first of these was held in New York City on March 


* Also Adjunct Professor, Industrial Relations, New York University. 


35 





1, 1949, conducted by a committee of arbitrators of the New York 
and New Jersey Mediation Boards and the American Arbitration 
Association. For the present the discussions are “off the record’ 
but it is expected that a report will be issued after the participants 
have been given the opportunity to edit their extemporaneous com- 
ments and have agreed that they may be quoted. 

In view of the wide interest in Dr. Taylor’s paper, however, a 
preliminary summary is presented without disclosing the source of 
the statements made. 

It had been planned to open with a panel presentation by Dr. 
Faylor, Prof. Walter Gellhorn of Columbia Law School, Mr. Jules 
Justin and the writer. Unfortunately, Dr. Taylor could not be 
present because of the railroad labor proceeding in Chicago to which 
he was appointed by President Truman. 

In the absence of Dr. Taylor, Mr. David L. Cole, Chairman of 
the meeting, summarized the Taylor paper. 

The high points of Mr. Cole’s summary are that Dr. Taylor be- 
lieves : 









































(1) In the “impartial chairman” concept, the function of arbitra- 
tion is to work out, particularly with regard to grievance procedure, 
fair and workmanlike decisions, decisions with which the parties can 
live and which will promote the cause of good industrial relations, 
as against the “umpire” or “judicial approach” which is legalistic 
and based solely upon the written terms of the contract and the evi- 
dence that is offered in the case. 

(2) That the grievance procedure with the terminal point of ar- 
bitration is essentially a substitute for self-help or for strike action 
and that when a party or parties, the union in particular, gives up 
the right to strike, it ought to have something that is acceptable in 
return. This concept is in keeping with the pre trial conferences 
which are used in some courts today. 

(3) The grievance procedure is part of the contract-making pro- 
cess. 

(4) Any arbitrator ought to be expected to do a certain amount of 
mediating because if he can inspire the parties to come to an agree- 
ment what could be better than having the parties agree upon the 
terms to settle the grievance. 


(5) Dr. Taylor is not concerned at all with the possibility of an 
arbitrator over-reaching in acting as a mediator. 
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(6) The decision of the arbitrator must be within the area of 
acceptability. 

(7) The labor contract is, in most particulars, no more than a 
skeleton understanding which has to be given substance—has to be 
amplified in grievance settlement and in effect the arbitration clause 
affords the opportunity to bring about a complete meeting of the 
minds. 


Following the brief summary by Mr. Cole the members of the 
panel presented their points of view and then the meeting was opened 
to general discussion during which the following statements were 
made in opposition to Dr. Taylor’s views: 


Arbitration, by definition either in law or general dictionaries, means a 
determination of a dispute, not mediation. The word arbitration is misused 
in Dr. Taylor’s paper. 

Arbitration is defined by law and if dissatisfied parties take the arbitration 
clause or the award to court to obtain an interpretation of the arbitrator’s 
power, the question will be determined by arbitration law which measures 
arbitration as a judicial process. 

The large majority of collective bargaining agreements today require the 
arbitrator to act in a judicial capacity. Many early labor-management con- 
tracts (before the Wagner Act) separated mediation from arbitration and 
limited arbitration to a determination not a compromise of the difference. 

The collective bargaining contract is not a skeleton as suggested by Dr. 
Taylor to be amplified and modified by the settlement of grievances and the 
arbitration process but is in many instances today, a carefully negotiated 
piece of legislation setting forth the right and duties of the parties. 

Contracts are limited agreements and are renegotiated from time to time 
and parties thus legislate and add to, subtract from and remedy the pro- 
visions which have not worked satisfactorily. 

The arbitration of contract terms differs from the arbitration of grievances 
and in the former the parties frequently expect the arbitrator to act as a 
mediator. The parties to the arbitration of grievances, however, rarely expect 
and generally do not want, the arbitrator to use his creative and artistic 
function in the determination of the dispute. 

Interpreting a contract legalistically does not mean being unreal or artificial 
but endeavoring to determine what the parties intended by the provisions 
upon which they now disagree. When the contract is ambiguous the mutual 
acceptability concept is a good test of the soundness of the decision. 

Collective bargaining will be furthered by the judicial concept of arbitra 
tion as it will encourage the parties to alter their contract by joint action 
rather than to depend on the creative skill of the arbitrator. It is a dan- 
gerous concept that workers who find themselves unhappy under an agree- 
ment they have made should expect an arbitrator to change the agreement. 

Even where union and management agree upon a broad, open clause, the 
unions for the most part, have acquiesced that unless they can show a con- 
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tractual right under the terms of the contract they have no basis for having 
their points of view of their position sustained. 

As there is a tendency of the courts now to interfere with and take juris- 
diction over arbitration, there is great need for the parties and the arbitrators 
to follow the judicial process of arbitration, rather than to run the risk 
of a charge of error, reversible error, and have an award set aside, which is 
certainly not good for industrial stability and good relations. 

With 75,000 collective bargaining agreements in existence and many oi 
the employing units small, and the infrequency of grievances going to arbi- 
tration, it would be top heavy to have a permanent umpire or impartial 
chairman and the Taylor experience is not possible of wide application. 

Dr. Taylor is saying that the function of the settier or would-be settler 
of a labor dispute—and I tried to avoid calling him either arbitrator or 
umpire—is to meet the desires and the wishes of the parties, but rarely do 
the parties want any one who is not acting fundamentally as a judge. 

You can collectively bargain about arbitration, whether you want it or 
what kind of arbitration you want, but once you have agreed upon it, then 
collective bargaining ends. Arbitration is not part of the collective bargain- 
ing process. 

When it is said that arbitration is the substitute for strike action it means 
that the union has given up its right to strike, but it doesn’t mean that it is 
insistent upon getting the same result. 

The major function of an arbitrator is to define the rights and obligations 
of the parties under the agreement which they have themselves drawn up, 
right or wrong, good or bad. 

If the parties in an industry wish to abdicate what I would think of as 
their responsibility and turn over to an impartial chairman the duty of 
fixing the rules under which they operate, I suppose that there is no objec- 
tion to their doing so .... but I am sure that there are many unions and 
managements which are not willing to abdicate that responsibility. 

The impartial chairman who fancies himself as an industrial statesman and 
who goes beyond the demands and the requirements of the parties who have 
submitted a question to him is usurping authority of these parties. The 
parties themselves are far better able to determine what their industrial 
relations should be. The wise thing to do is to be merely a judicial officer 
and determine a particular controversy on the facts of that controversy 
and within the rules that the parties themselves have laid down by their 
collective agreement. 

As to Dr. Taylor’s comment regarding judges in court holding conferences 
to mediate settlement, nothing is more resented by lawyers on the whole, 
and on the whole more likely to result in unjust results, than a judge cracking 
the heads of two lawyers together trying to make them settle the case. 


In regard to the statement that the award must be within the area of 
acceptability—as a mediator, acceptability is automatic—as an arbitrator, 
the question of acceptability does not come into play. His duty is to render 
a decision on the merits of the case and on the principles involved. 


38 








The following are in the main in agreement with or defending Dr. 
Taylor’s views: 

Just as the court interprets and applies statutory enactments, there is an 
area where the interpreter, the arbitrator, does enlarge, or give flesh to the 
terms which the parties set forth and he generally tries to do it within the 
intention of the parties. 

The arbitrator should aid the parties in determining what kind of arbitra 
tion, mediation or adjustment procedures they would like and perhaps in- 
fluence them and aid them in writing them in the contract. 

Arbitration should be looked upon at best as a transitory method and it 
has disadvantages outweighing its advantages and the permanent umpire, 
irrespective of what form the parties want him to serve, has advantages 
which the ad hoc arbitrator has not. 

There is quite a distinction between an ad hoc arbitrator and an impartial 
chairman ... . the latter has to live with the industry. His job is not 
purely judicial; he is charged with keeping the peace in the industry where 
he serves as impartial chairman. 

It is a mistake to make fat contracts—don’t try to anticipate every kind 
of situation that is going to arise. The railroads have ten thousand rules, 
and cither railroad or union can with equal facility, find rules to sustain the 
opposite viewpoint to the one being expressed at a given moment. 

Dr. Taylor did not suggest that specific contract provisions be ignored or 
changed by an arbitrator, but this is a social relationship we are talking 
about. A judge would not be regarded as a very good domestic relations 
judge if every time a husband or wife came into court he simply would say 
you're right and you’re wrong. 

The arbitrator is promoting the cause of labor relations if he can ridicule 
people out of bad positions and aid them to avoid an area of restlessness and 
friction that will do a good deal of harm. 

Dr. Taylor is talking mainly out of his own experience and you people 
are talking out of your experience. Most of those present are primarily 
ad hoc arbitrators. Dr. Taylor is primarily an impartial chairman. Impartial 
chairmen all mediate. 

Mediators can arbitrate and arbitrators can mediate and everyday proceed- 
ings of the New York State Mediation Board is the proof that this works. 

There is a distinct difference in the type of work and therefore the 
New Jersey State Boards’ mediators do not act as arbitrators. 


* * *x * * 


In answer to a direct question from Chairman Cole a representa- 
tive of the Federal Mediation and Conciliation Service stated its 
policy as, “It is most inadvisable for mediators to be arbitrators.” 

The opposite points of view expressed by representatives of two 
adjoining states’ mediation boards regarding the use of mediation and 
arbitration clearly indicate the need for clarification and agreement 
on the scope of arbitration in the settlement of labor management 
disputes. 
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The problem is one in semantics. Is the term arbitration to con- 
tinue to denote the judicial determination of a dispute or is its history 
and legal significance to be disregarded? Is it to become a term 
synonymous with mediation, negotiation and compromise? 


The large majority of those at the conference, some sixty arbitra- 
tors experienced in labor management matters, clearly affirmed time 
and again that the arbitrator was a judicial officer. An arbitration 
clause was a limited grant of authority and attempts to legislate for 
the parties would generally be resented and repudiated. 

It is significant that the experienced arbitrators at the conference 
recognized any attempt on their part to carry out the concept that 
arbitration was to be used to effectuate the labor contract would be 
unwelcome and unauthorized, is the same position taken by the repre- 
sentatives of labor and management at the President’s Management- 
Labor Conference of 1945. 

The only unanimous agreement reached at that conference was 
that every collective bargaining agreement should provide for the 
final determination of any unsettled grievances or disputes involving 
the interpretation or application of the agreement by an impartial 
chairman, umpire, arbitrator or board and that unanimous agreement 
definitely fixed the power of the impartial chairman, umpire, arbitra- 
tor or board in these significant words: “should have no power to 
add to, subtract from, change or modify any provision of the agree- 
ment but should he authorized only to interpret the existing provi- 
sions of the agreement and apply them to the specific facts of the 
grievance or dispute.” The statement further provided that the 
decision (not the compromise negotiation or bargain) should be ac- 
cepted as final. 

There are parties who welcome the assistance of experienced in- 
dustrial relations experts such as Dr. Taylor, to aid them in the 
amplification and development of their industrial relations, just as 
there are parties who engage engineers to study and recommend 
solutions to production problems. But as is so clearly indicated by 
the majority of those present at the meeting, by the unanimous agree- 
ment of the President’s Labor-Management Conference of 1945 noted 
above, and by arbitration provisions in thousands of collective bar- 
gaining agreements in force today—management and labor in the 
main, desire to do their own legislating and to limit the function of 
the arbitrator to the judicial determination of disputes. 
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THE U. S. ARBITRATION ACT AND COLLECTIVE 
BARGAINING AGREEMENTS 


BY 


SEYMOUR PuHitip KAYE AND ERNEST G- ALLEN 
Members of the New York Bar 


I. Introduction. Addressing both Houses of Congress on Janu- 
ary 5, 1949, President Truman decried the “use of economic force 
to decide issues arising out of the interpretation of existing con- 
tracts.” The President referred to his State of the Union message 
to the 80th Congress in 1947 in which he stated: “In the most en- 
lightened union-management relationship, disputes over the in- 
terpretation of contract terms are settled peacefully by negotiation 
or arbitration.” Despite this tribute to arbitration, the United States 
Arbitration Act has set the stage for a contest of interpretation among 
several Federal courts as to its applicability to collective bargain- 
ing agreements with the United States Supreme Court virtually 
playing the role of spectator. 


II. The United States Arbitration Act. The enactment of the 
United States Arbitration Act of 1925 (43 Stat. at L. 883, 9 U.S.C. 
1-15) constituted a “single step in a movement of growing mo- 
mentum” in which the pace had been set by New York and several 
other states. This arbitration statute ushered out of the federal 
courts the common law doctrine of the revocability and unenforce- 
ability of certain agreements. Section 1 of the Act defines ‘“mari- 
time transactions” and “commerce” and excepts certain employment 
contracts such as those of “workers engaged in foreign or interstate 
commerce.” Section 2 makes arbitration agreements in any ‘“mari- 
time transaction” or “contract evidencing a transaction involving 
commerce . . . valid, irrevocable, and enforceable save upon such 
grounds as exist at law or in equity for the revocation of any con- 
tract.” Section 3 provides for a stay of proceedings in any federai 
court if the court finds any “issue referable to arbitration” under 
a written agreement. Since it appears that the courts have assumed 
that collective bargaining agreements are employment contracts 
within the meaning of the exclusion clause of Section 1, the interest 
of both parties to such an agreement providing for arbitration 
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focuses upon the question of whether dispute arising therefrom is 
an “issue referable to arbitration.” 


The question as to whether a federal court may grant a stay of 
judicial proceeding pending arbitration, pursuant to a collective 
bargaining agreement, under Section 3 of the Act, has implicit in it 
the following broader problems of legislative intent: 1) is Section 3 
a rule of procedure for all actions within the jurisdiction of federal 
courts or is it a procedural adjunct of Section 2; 2) if Section 3 is 
independent of Section 2, does the exclusion clause relating to em- 
ployment contracts in Section 1 apply to Section 3? 


III. Stay of Proceedings in the Federal Courts. The suits in 
the federal courts, for which stays have been requested by a party 
to a collective bargaining agreement, have arisen under federal 
substantive statutes, such as the Fair Labor Standards Act of 1938 
and the Labor Management Relations Act of 1947, rather than by 
way of the “diversity of citizenship” clause of the Constitution. In 
Donahue v. Susquehanna Collieries Co. (138 F. 2d 3, CCA 3rd, 
1943), the employer sought to stay a suit for overtime wages on the 
ground that the dispute, being an “issue referable to arbitration,” 
should be submitted to arbitration in accordance with the provisions 
of the collective bargaining agreement. Judge Goodrich, speaking for 
the United States Circuit Court of Appeals for the Third District, in 
affirming the lower court’s stay order, held that Section 3 was not 
limited by the clauses specified in Section 2 since the former was 
a rule of adjective law, governing the conduct of suits in inferior 
courts. 


The remaining gap, the applicability of the exclusion clause of 
Section 1 to succeeding sections, was filled by Judge Goodrich in 
Watkins v. Hudson Coal Co. (151 F. 2d 311, CCA 3rd, 1945; cert. 
den. U. S. Sup. Ct. 1945). The spokesman for the Third Circuit 
refused to apply the clause excepting specified types of employment 
contracts as an overall limitation and confined the clause to the 
boundaries of the sole section in which it appeared. Adhering to his 
previous conclusion as to the relationship of Sections 2 and 3, Judge 
Goodrich found support in the dicta which flowed from the dis- 
tinguished pen of Judge Learned Hand in Shanefroke Coal and 
Supply Co. v. Westchester Service Corp. (70 F. 2d 296, CCA 2nd. 
1934 ; affirmed 293 U. S. 449, 1935) to the effect that the phraseology 
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of Section 2 did not circumscribe the broader language of Section 3 
since each was free and independent of the other. 


These conclusions were challenged by the United States Circuit 
Court of Appeals for the Sixth Circuit, which took a position oppo- 
site to that of Judge Goodrich, in Gatliff Coal Co. v. Maynard Cox 
(142 F. 2d 876, CCA 6th, 1944). Denying an application for a stay 
of proceedings, the court there held that employment contracts were 
excluded from the scope of the entire statute and that Section 3 was 
a procedural appendage of Section 2, providing the machinery and 
mechanics for the enforcement of the substantive section. 


The Fourth Circuit, speaking through Judge Parker in Agostini 
Bros. Bldg. Corp. v. American Refining Corp. (142 F. 2d 854, CCA 
4th, 1944), joined the judicial melee by recording its agreement 
with Judge Goodrich as to the relationship of Sections 2 and 3. 
However, in International Union of United Furniture Workers 
et al. v. Colonial Hardwood Flooring Co. (168 F. 2d 33, CCA 4th, 
1948), where a stay of proceedings instituted under Section 301 of 
the Taft-Hartley Act was denied, Judge Parker aligned the Fourth 
with the Sixth Circuit in extending the applicability of the exclusion 
of employment contracts to the entire statute. 

Thus, the express reasoning of the Third and Fourth Circuits 
together with the dicta of the Second Circuit is to the effect that 
Section 3 is not limited or restricted by Section 2, while the Sixth 
Circuit has held to the contrary. But the Fourth and Sixth Circuits 
have constructed other boundaries by excluding employment con- 
tracts from the coverage of the legislation, leaving the Third Circuit 
to maintain a lone stand. Although some courts have not expressly 
labeled the employment contracts before them as collective bargain- 
ing agreements, there can be no doubt that the Third, Fourth and 
Sixth Circuits have dealt with the problem of the applicability of 
the Act to labor-management compacts. The participation of the 
United States Supreme Court has been limited to the denial of a 
certiorari in Watkins v. Hudson Coal Co. 


IV. Legislative History. The failure of the phrase “any issue 
referable to arbitration” to evince a “plain meaning” may be at- 
tributed to the pitfalls of legislative phraseology, namely the in- 
herent ambiguity of words and the insusceptibility of legislative 
matter to precise formulation. Any contention that collective 
bargaining agreements come within the scope of Section 3 on the 
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ground that the Act was intentionally phrased with a generality for 
“future unfolding” would seem to be contravened by the status of 
the labor movement at the time of the enactment and by the social 
temper of the 68th Congress. 

The title of the Senate and House bills sheds little light, although 
it suggested to Judge Goodrich that the Act comprised a third class 
of agreements, namely ‘‘any contract”. The latter phrase originally 
appeared in Section 2 only to fall victim to committee revision. The 
change may possibly be explained on the ground that Congress felt 
it lacked power to legislate on a matter not subject to its control, 
the validity and enforcement of contracts generally. A change of 
phraseology in Section 3 from its analogue, Section 5 of the New 
York Arbitration Law, merits notice for the latter originally read 
“  . . referable to arbitration under a contract or submission de- 
scribed in Section 2.” This made its debut in the federal statute 


“e 


as “. . . referable to arbitration under an agreement.” 

Other local analogues of the Act, such as those promulgated by 
the legislatures of California and Pennsylvania, serve only to cast 
contentious shadows on an already confused scene. The Supreme 
Court of California construed the exclusion of “contracts pertaining 
to labor” in the California arbitration statute to apply only to per- 
sonal service contracts and not to collective bargaining agreements 
(Levy v. Superior Court, 104 Pac. 2d 770, 1940). Notwithstanding 
the observation of the Common Pleas Court of Pennsylvania that 
the state legislature had provided “. . . machinery intended to avert 
the strike or lockout method of settling differences” (International 
Ladies’ Garment Workers Union et al. v. Goldstein and Levin, 
1 Labor Relations Report 8, p. 21), Professor Clarence N. Callender 
concludes that labor controversies are not within the scope of the 
state law by virtue of the exclusion of “contracts for personal 
service” (2 Arb. Journal (1938), p. 1938; see also 328 Pa. 384). 

The greatest significance can be ascribed to the fact that no in- 
dication of an intent to cover other than commercial or maritime 
matters can be culled from the legislative history of the U. S. Ar- 
bitration Act. The recorded comments of the Congressional sponsors, 
Senator Stirling and Representative Mills, spell out commercial 
arbitration as the legislative intent of the 68th Congress. The 
American Bar Association and the business leadership which chan- 
nelled the statute to successful passage have emphasized the com- 
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mercial character of the Act. The statute was hailed by Herbert 
Hoover as giving impetus to the “. . . world-wide adoption of com- 
mercial arbitration.” 


V. Conclusion. The necessity for the amendment of the United 
States Arbitration Act to specifically include collective bargaining 
agreements is supported by the following: 


1) the lack of uniformity of federal judicial interpretation ; 
2) the lack of uniformity of local statutes so that there is a 
weighted disparity in favor of commercial as against labor 
arbitration ; 
3) the growth of arbitration so that over 90% of collective 
bargaining agreements now probably provide for the ar- 
bitration of certain disputes}; 
the plaudits won by arbitration from labor, management 
and the general public for speed, justice and economy ; 
the effectuation of the national policy of arbitration as de- 
clared by the proposed National Labor Relations Act of 
1949. 


+ 


vu 


The virtues of arbitration as a means of peacefully settling labor 
disputes within the “orbit of democratic freedoms” constitutes a suffi- 
cient mandate to the present Congress to fill the legislative gap. By 
further enhancing the status of arbitration, a judicial process which 
best serves to mitigate and eliminate the stresses, strains and dis- 
unities in the continuing relationship of labor and management, a 
contribution will be made to the betterment of our industrial society. 
The “single step” taken in the enactment of the U. S. Arbitration 
Act should be accelerated so as to maintain a steady stride in the 
direction of industrial peace. 
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STANDARDS OF PRACTICE FOR ARBITRATION 


BY 
FRANCES KELLOR 
First Vice President, American Arbitration Association 


IN a country as young as the United States, extending over such 
vast areas, and with a people in a hurry to get things done, there is 
much to learn in the administration of justice through arbitration. 
Disputes that occur infrequently in other countries, or that have 
long been brought under control through commodity exchanges and 
other trade organizations, pyramid in the United States through the 
ereat volume of trade and commerce that is carried on. Conse- 
quently, men are called from every walk of life to act as arbitrators, 
often without preparation other than their expert knowledge of 
the subject matter, and persons familiar with little more than the 
name arbitration, have committed to their jurisdiction, for settle- 
ment, matters of grave economic importance and rights of high 
consequence to the parties involved and to the community. 

It is, therefore, inevitable that the use of arbitration should some- 
times outrun the available competence of both the men who guide 
its destinies and the ethical standards that are commonplace in older 
countries. Then, too, the great diversity of laws and of decisions 
that establish principles of conduct offer no certain guide to inquir- 
ing participants. Furthermore, the tendency toward self-reliance 
and self-determination sets the American’s mind strongly in the 
direction of the settlement of his own disputes without recourse 
to litigation—a tendency laudable in itself, but not always amenable 
to known standards of conduct. 

These are among the considerations which have led the American 
Arbitration Association, from its experience during a quarter of 
a century, to formulate from that experience some Standards for 
use in its own Tribunals. They are moral rather than legal stand- 
ards for the conduct of an arbitration by the participants. They are 
observed by the members of the National Panel of the Association 
as conditions of their service in the Association’s Tribunals; and 
they are applicable as to parties and administrators through the 
Rules of Procedure under which these Tribunals operate. 
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These Standards are unique in that, for the first time, responsi- 
bility is apportioned among all participants in an arbitration, in 
recognition of the fact that ethical conduct on the part of one par- 
ticipant often depends upon support from all other participants in 
an arbitration. These Standards are in process of examination by 
many organizations and improvement in both scope and statement 
will result. 

As the following Standards do not undertake to change prevailing 
laws or existing procedures, they admit of possible acceptance as 
a way by which international traders eventually may be assured of 
a fair, just and competent arbitration in any country, under its laws 
and under the rules of procedure of its commercial and trade or- 
ganizations. 


I. STANDARDS FOR ARBITRATORS 


1. Duty to parties. The arbitrator owes a duty to the parties 
faithfully and fully to carry out the terms of the agreement relating 
to his appointment. He should not exceed his authority or fail to 
exercise all of the powers thus conferred upon him. 


2. Oath of office. The arbitrator takes an oath of office under 
which he swears that he will faithfully and fairly hear and exam- 
ine the matter in controversy and make a just award according to 
the best of his understanding. He thereby assumes a binding obli- 
gation to abide by this oath. 


3. Decisions not compromises. The arbitrator is appointed to 
make a final decision, based upon evidence usually submitted at a 
hearing in the presence of all parties. He owes a duty to the parties 
to render a decision not to act as mediator or conciliator in an effort 
to obtain a compromise settlement. 


4. Adherence to rules. The arbitrator is under obligation to the 
parties to abide by the rules which they have adopted for their ar- 
bitration. He may not depart from them without consent of the 
parties. 


5. Disclosure of personal interest. When the arbitrator is ap- 
pointed, and before acceptance of the office, he should disclose to 
the parties any circumstance that he believes will create a suspicion 
of bias in order that the parties may waive such circumstance or 
appoint another arbitrator. 
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6. Private communications. Whenever the arbitrator receives a 
communication from a party, he should immediately disclose its con- 
tents to all parties and thus afford them the opportunity of replying 
to such communication. 


7. Respect for confidential matters. The arbitrator should respect 
confidential matters submitted in the course of the arbitration, not 
only during his term of office, but subsequently, and should not seek 
to profit from such information. 


8. Avoidance of delegation of authority. When there is more 
than one arbitrator, none of them should delegate any part of his 
authority to the others. Each arbitrator has been chosen for his 
individual competence and has equal responsibility with all other 
arbitrators. 


9. Observance of law. The arbitrator should comply with the 
mandatory procedural provisions of the arbitration law. Unless 
that law or the agreement of the parties so requires, the arbitrator 
need not apply principles of substantive law in arriving at his 
decision. 


10. Privacy of arbitration. The arbitrator should maintain the 
privacy of the arbitration by not divulging what transpires at a 
hearing nor the deliberations of arbitrators in arriving at their deci- 
sion. The arbitrator, with the consent of the parties, may permit 
persons other than parties, their counsel or witnesses to attend hear- 
ings. The arbitrator, if authorized by law, may issue subpoenas for 
the attendance of persons whose evidence is deemed essential. The 
arbitrator may exclude from hearings any witness during the taking 
of testimony of another witness. 


11. Expedition. It is the obligation of the arbitrator to expedite 
the settlement of the matter submitted to him, by avoiding unneces- 
sary adjournments, by discouraging delays, by being prompt at hear- 
ings, and by expediting the examination of witnesses and of the 
proofs submitted to him. Hearing the complaining party and his 
witnesses first and then the defending party and his witnesses usually 
expedites the arbitration. 


12. Good conduct. Misconduct when stipulated in arbitration 
law as a ground for vacating the award is subject to such wide inter- 
pretation by the courts, according to the special circumstances in each 
case, that the arbitrator should scrupulously avoid all acts which may 
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lead to this accusation, particularly those that may be construed as 
evidencing bias or partiality, or as excluding pertinent and material 
evidence offered by a party. 


13. Continuance in office. When the arbitrator accepts the office, 
parties assume that he will retain it until he makes a final decision. 
His obligation is to see the matter through. Should circumstances 
require his resignation or withdrawal, for good and sufficient reasons, 
he should give the parties due notice, and with consideration for their 
convenience. 


14. Consideration of new matters. When the arbitrator accepts 
the office to determine a matter, submitted to him at the time of his 
appointment, he assumes no obligation to decide new matters re- 
ferred to him in the course of that arbitration. Refusal to act as 
arbitrator in new matters does not reflect adversely upon his com- 
petency to determine the matter properly before him. 


15. Pertinent and material evidence. Refusal of the arbitrator to 
hear all pertinent and material evidence constitutes misconduct. It is 
preferable to admit more rather than less evidence so as to avoid 
giving ground for an allegation of bias. 


16. Taking testimony under oath. Unless the prevailing arbitra- 
tion law requires that testimony be taken under oath, it is optional 
with the arbitrator to do so. If, however, a party requests that one 
or all witnesses be sworn, the arbitrator should then take their tes- 
timony under oath. 


17. Cross-examination. As the purpose of cross-examination is 
to clarify the facts, detect mistakes, correct misstatements and elicit 
full information, it is the duty of the arbitrator to see that such 
cross-examination is fair and that witnesses are not intimidated, but 
receive courtesy, respect and encouragement in presenting their 
testimony. 


18. Duty as notaries. When the arbitrator is also a notary, he 
should not exercise the duties of a notary for either party. He 
should have all such duties performed by another notary, except the 
swearing of witnesses which he may do, when authorized by law. 


19. Control of costs. It is the obligation of the arbitrator to avoid 


unnecessary expense and to keep down all costs that are within his 
control. 
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20. Fees. When the arbitrator is to receive compensation, it 
should not be based upon the amount of the claim or the amount 
awarded or upon the importance of the parties. It should be based 
upon the character and amount of service to be rendered. If the 
arbitrator has an established fee, it should be communicated to the 
parties in advance of his final appointment so they may express their 
acceptance of his rate. When the fee is set in a schedule in the rules, 
the arbitrator should abide by the schedule. He should not partici- 
pate in any discussion or bargaining for his fee, in the presence of 
the parties. The arbitrator should not accept any rewards, gratuities 
or financial favors after making his award. If one party pays his 
share of the agreed upon fee, and another party fails to do so, the 
arbitrator is entitled to retain the fee paid. 


21. Avoidance of premature disclosure of terms of the award. 
The arbitrator should not disclose the terms of his award during a 
hearing, nor permit his mind to be made up before all of the evidence 
has been presented. Nor should he indicate the nature of his deci- 
sion separately to either party. Its terms should be disclosed iden- 
tically and simultaneously, in writing, to all parties. 


22. Award. The arbitrator should make his award within the 
time set by the parties in their agreement or in the rules. The time 
may not be extended by the arbitrator without specific approval of 
all parties. The award should be definite and final and be possible 
of performance. When the award has been signed and delivered, 
the arbitrator is without authority to explain, clarify or modify it, 
without the written request of both parties. He should be extremely 
cautious in responding to requests for such comment. 


23. Publishing of award. The arbitrator has no authority to pub- 
lish the award or to make public any of his findings, unless he is 
specifically authorized by the parties in writing to do so. 


24. Reasons for decision. The arbitrator need not state the rea- 
sons for his award or write an opinion unless the agreement lays 
this responsibility upon him at the time of his appointment. 


25. Independent judgment. The arbitrator need not be influenced 
by precedents established through the decisions of other arbitrators. 
He is entitled to exercise his independent judgment in arriving at a 
decision. 














26. Avoidance of derogatory remarks. When there is more than 
one arbitrator, each should avoid making derogatory remarks about 
the other, as such conduct tends to destroy confidence in the arbi- 
trators. 


27. Voluntary settlement during arbitration. The arbitrator is 
not required to give a voluntary settlement, arrived at by the parties 
in the course of the arbitration, the status of an award. But if he 
is satisfied that justice has been done, he may, in his discretion, 
grant the request of the parties and express the terms of their settle- 
ment in an award. 


28. Friendly spirit of arbitration. The arbitrator should maintain 
the friendly spirit of arbitration, by keeping it free from the tech- 
nicalities of litigation, and by creating confidence in his own fair 
administration of justice. 


II. STANDARDS FOR PARTIES 


29. Arbitration agreement. The parties voluntarily and mutually 
agree to submit their dispute to arbitration. A general arbitration 
clause entered into as part of the contract at the time it is made and 
providing for the submission of any dispute arising thereunder, ex- 
pedites the submission to arbitration. The parties thus avoid the 
delays incident to the making of a submission agreement after a 
dispute has arisen. 


30. Initiation of the arbitration. Initiation should be made, not 
by peremptory summons, but in a spirit of friendliness. Courtesy 
in invoking arbitration, accompanied by reasonable claims, preserves 
the friendly spirit of arbitration and expedites the settlement. 


31. Omission of arguments in request for arbitration. Arguing 
the merits of the case in the request for arbitration or in correspon- 
dence is undesirable, as the hearing offers the opportunity to present 
the case in full in the presence of the arbitrator. 


32. Statement of matter in issue. It is the duty of the party 
initiating the arbitration to set forth precisely the matter in issue, 
the amount claimed and the remedy sought in order that the arbi- 
trator will not exceed his authority by determining matters not sub- 
mitted to him, nor fail to determine matters that the parties intended 
to refer to him for judgment. 

















33. Selection of impartial arbitrator. It is the obligation of the 
parties to select as arbitrators men of known impartiality and inte- 
grity to decide their dispute. Observance of this rule strengthens 
the arbitrator in his determination to abide by his oath of office which 
is faithfully and fairly to hear and examine the matter in contro- 
versy, and make a just award according to the best of his under- 
standing. 


34. Voluntary submission of evidence. It is the obligation of 
parties voluntarily to present fuil and true evidence to the arbitrator 
in order that he may arrive at a just decision; and to facilitate his 
decision by coming into a hearing with proofs assembled, witnesses 
present, and supporting documents prepared. 


35. Viewing subject matter outside of hearing. When the arbi- 
trator deems it necessary, parties should be willing to have the arbi- 
trator investigate the subject matter outside of the hearing in order 
to facilitate the administration of justice through the acquirement of 
a knowledge of all pertinent facts. The parties may reserve their 
right to be present at such inquiry and to review the information 
thus obtained. 


36. Expedition. Parties should expedite the arbitration, by inter- 
posing no unnecessary delays, by being prompt at hearings and by 
taking no unnecessary adjournments; for the services of the arbi- 
trator, being voluntary and outside of his regular occupation, should 
command their consideration. 


37. Representation by counsel. Any party intending to be repre 
sented by counsel should give the other party due notice so he may 
have the opportunity to be so represented, if he so desires, thus 
avoiding inequality and delays. 


38. Private communications. A party should not send communi- 
cations to the arbitrator without sending a copy to the other party; 
oral communications to the arbitrator, other than at a hearing, should 
be avoided. 


39. Respect for the arbitrator. Parties should at all times, during 
a proceeding and after the award is made, maintain respect for the 
arbitrator. A disappointment over an award should not be permitted 
to change this attitude. Having exercised their choice, parties should 
stand by their selection. 
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40. New relationships between the arbitrator and a party. Parties 
should strictly refrain from entering into any new or unusual rela- 
tionship with the arbitrator, as this may give rise to a suspicion of 
bias. Marked attention or unusual hospitality extended by a party 
or his counsel or agent to the arbitrator, or the establishment of 
intimate relationships, tend to create such suspicion, and may furnish 
grourids upon which the award may be subsequently set aside by a 
court. 


41. Treatment of witnesses. The baiting, brow-beating or dis- 
crediting of witnesses has no place in a friendly proceeding in which 
the arbitrator is entitled to the full cooperation of the parties in 
ascertaining the truth. 


42. Evidence of bias. When evidence of bias unmistakably ap- 
pears in the arbitration, the aggrieved party, or the parties jointly, 
should undertake to correct the situation through the substitution 
of a new arbitrator. They should not leave evidence of bias as a 
ground for vacating the award after going through the process of 
a final determination of the issue. 


43. Restriction to actual controversies. When no actual con- 
troversy is involved, parties should not appoint an arbitrator, as 
under these circumstances there is no issue between the parties re- 
quiring final determination. 


44. Compensation of the arbitrator. Unless the arbitrator has 
agreed to serve without compensation, it is the responsibility of the 
parties, by mutual agreement, to fix a fair and equal fee for each 
arbitrator before his appointment is confirmed. 


45. Payment of fees. The fee of the arbitrator is payable when 
the award is made. Neither party should offer extra compensation, 
make gifts, or otherwise financially reward the arbitrator after he 
has made the award. 


46. Notice of suspension of proceedings. Parties intending to 
suspend proceedings, should advise the arbitrator of the probable 
duration of the suspension so he may arrange his personal affairs 
in a manner that enables him to continue with the arbitration. When 
a matter is settled by the parties, the arbitrator should be promptly 
advised that the matter is withdrawn from his jurisdiction. 
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47. Requests for clarification of award. As the office of the 
arbitrator terminates with the making of his award, parties should 
avoid requesting subsequent clarifications or explanations of the 
award, unless both parties agree that such clarification will assist 
their voluntary observance of the award. 


48. Joint responsibility for standards. The responsibility for 
maintaining Standards of Practice rests as much upon parties as 
upon the arbitrator. They can make his observance of Standards 
easy rather than hard by upholding instead of undermining them, 
and by scrupulously observing the corresponding Standards for their 
own participation in the arbitration. The parties are also responsible 
for the attitude and conduct of their counsel in the arbitration. 


III. STANDARDS FOR ADMINISTRATORS") 


49. Impartiality. The administrator must perform all of its duties 
impartially and competently and provide services and facilities that 
will expedite the arbitration. It should not sponsor clauses or pro- 
mulgate rules unless it is in a position to provide unbiased facilities 
and services. 


50. Initiation under voluntary agreement. The administrator 
should not undertake to initiate a proceeding without first receiving 
the written, signed voluntary agreement of the parties to arbitration, 
or written evidence of such agreement. 


51. Limitation of authority of administrator. The administrator 
has no powers regarding the merits of the controversy, nor should 
it seek to influence the decision of the arbitrator. Nor may it assist 
parties in the assembling or presentation of evidence. The admin- 
istrator should adhere strictly to the performance of the duties set 
forth in the rules or as authorized in the mutual agreement of the 
parties. 


52. Restriction to conferred powers. Unless the law provides to 
the contrary, the administrator derives all its powers from the agree- 
ment of the parties. These may be set forth in the arbitration agree- 
ment, in the rules they mutually agree upon or by signed stipulations 
during a proceeding. The administrator must scrupulously observe 


* An administrator is any organization or person that undertakes to per- 
form services for parties or arbitrators in the conduct of the arbitration. 
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the limitations set by the parties and not undertake any functions 
not specifically authorized in writing by the parties. 


53. Schedule of fees. The administrator should establish a fixed 
schedule of administrative fees for its services, disclosed in advance 
to the parties, and publicly issued for the benefit of users of arbitra- 
tion clauses in contracts. These schedules should be based upon 
the amount of the claim, the number of hearings and upon the 
technical services required. 


54. Maintenance of panels of arbitrators. By publicly offering 
arbitration clauses and rules for general use, the administrator as- 
sumes the obligation to maintain panels of qualified persons from 
which parties may select the arbitrator. It should be in a position 
at all times to furnish information concerning the qualifications of 
any panel member. 


55. Appointment by administrator. When the parties forego their 
right of choice and authorize the administrator to appoint the arbi- 
trator, it should carefully ascertain from the parties the type of 
person they require, the probable number of hearings and such other 
facts as will enable the administrator to appoint a competent, im- 
partial person, especially qualified by experience, training and expert 
knowledge to decide the matter in question. 


56. Responsibility for rules. The administrator has the duty of 
promulgating rules of procedure which are in accordance with arbi- 
tration law and practice and of keeping these rules up to date. Parties 
are under no compulsion to adopt these rules; but, when adopted, 
they form part of a contractual relation between the parties and 
between the parties and the administrator and between the parties 
and the arbitrator. 


57. Amendment of rules. As the administrator derives its au- 
thority to administer rules solely from the voluntary mutual agree- 
ment of the parties to arbitrate thereunder, it is the privilege of the 
parties to amend or change the rules under circumstances that require 
such change. 


58. Avoidance of comments on awards and arbitrators. The 
administrator should refrain from expressing any opinion concern- 
ing the merits of the dispute or of the award or from commenting 
upon the conduct of the arbitrator. 
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59. Furnishing of copies of documents. The administrator as- 
sumes the responsibility of seeing that each party is furnished with 
a copy of all documents, communications or other information which 
may be transmitted to it in the course of the arbitration, and which 
have a bearing upon the determination of the issue. 


60. Determination of locale by administrator. The locale of the 
arbitration may be determined by the administrator only when the 
parties or the rules confer this authority upon it and then only in the 
prescribed manner. Before arriving at a decision, the administrator 
should accept and examine arguments and documents submitted by 
the parties on behalf of a preferred locale. The place where the 
hearing is to be held is determined by the arbitrator after he is 
appointed and the locale has been fixed. 


61. Responsibility for observance of standards. The administra- 
tor is obligated to uphold and apply the standards set forth in the 
rules, with impartiality and consistency, and must embody in such 
rules new principles as they emerge in the practice of arbitration. 
The sanctions for standards lie in the personal moral sense and high 
integrity of all of the participants in the arbitration. It is the re- 
sponsibility of the administrator to keep all participants informed 
of standards and to obtain cooperation in their observance. 














REVIEW OF COURT DECISIONS 
BY 
MartTIn DoMKE 


This Review covers decisions in civil and commercial as well as 
labor-management cases. They are arranged under the main head- 
ings of: I. The Arbitration Clause, 11. Enforcement of Arbitration 
Agreements, III. The Arbitrator, 1V. Arbitration Proceedings, and 
V. The Award. 


I. THE ARBITRATION CLAUSE 


Withdrawal of an offer by mutual consent prior to the seller’s acceptance 
in writing presents a triable issue as to the existence of the contract. Salem 
Products Corp. v. Calvine Cotton Mills, Inc., N.Y.1..J.. January 24, 1949, 
p. 282, Valente, J. 


Receipt of an export license by purchaser was made a condition in a 
purchase order for round alloy steel. Due to the absence of such license 
the contract never became binding upon the purchaser. Thus arbitration was 
stayed since no valid contract existed in writing between the parties to 
arbitrate controversies under an AAA clause printed on the reverse of the 
purchase order. Glazer Steel Corp. v. Transervice, Inc., 86 N.Y.S. 2d 335, 
Valente, J. 


Arbitration agreement by partnership in order-contract for the purchase 
of goods signed by one of three partners is not invalid because less than all 
partners signed it (Partnership Law, Sec. 20, subd. 3e), when the consent 
of other partners may be implied from the payment of the bill for sample 
yardage long after the ordered goods were refused. Such payment con- 
stituted a ratification of the order-contract. Stein-Tex. Inc. v. Scappatillio, 
193 Misc. 402, Greenberg, J. 


A Municipality has the right to submit controversies to arbitration under 
a contract for construction of a terminal in the absence of any law to the 
contrary (Dillon on Municipal Corporations, sec. 822; McQuillin on Munici- 
pal Corporations, sec. 2646). “No law limits the power of the City of New 
Orleans to agree to submit disputes to arbitration,” so held in a lawsuit of 
taxpayers to determine the validity of such contract with railroad companies. 
Hotard v. City of New Orleans, 35 So. 2d 752, Supreme Court of Louisiana. 


Agreement to arbitrate “under the laws of the State of New York” does 
not necessarily imply an agreement to arbitrate in New York. The agree- 
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ment further referred to the Rules of the American Arbitration Association 
which determined that arbitration was to be held in Chicago. Said the 
court: “The determination of the Association as to the situs of the arbitration 
pursuant to rule 10 will not be disturbed, since by the agreement of the 
parties the rules are deemed part of the contract.” Tarrant Co. v. Con- 
solidated Royal Chemical Corp’n., N.Y.L.J., January 27, 1949, p. 334, Hecht, J. 


Acceptance in writing by seller of order containing arbitration clause, or 
acceptance of the delivery of the cloth ordered was expressly made a con- 
dition for coming into force of the contract. Arbitration was therefore 
stayed until a trial has been had of the issue as to whether the contract was 
made. Wesley Simpson, Inc. v. Joyce Fashions, Inc., 274 App. Div. 426, 84 
N.Y.S. 2d 315. 


Weaver’s failure to answer letters advising of shipments of yarn, giving 
weaving instructions and bearing stamped stipulation for arbitration under 
the rules of General Arbitration Council of the Textile Industry, cannot be 
considered acquiescence by silence to an agreement and thus does not con- 
stitute a written contract to arbitrate Gitelson & Sons v. Weavetex Mills, 
274 App. Div. 480, 84 N.Y.S. 2d 605. 


Time-limit of ten days after delivery of goods for making claims is not a 
statute of limitation for instituting arbitration. The issue as to whether a 
claim made after the expiration of the ten day period should be allowed is a 
matter for determination of the arbitrators (Tuttman v. Kattan, Talamas Ex- 
port Corp., 274 App. Div. 395, 83 N.Y.S. 2d 651). Said the court: “The 
clauses were not a statute of limitation as to the time when a demand to 
arbitrate may be made. By the terms of the contract the parties have elected 
to submit any dispute, whether of law or of fact, to the particular method 
of arbitration prescribed in the contract; they have selected their tribunal, 
and the language employed is sufficiently broad to vest that tribunal with 
exclusive jurisdiction of the dispute in question which arose after the making 
of the contract and during its continuing legal validity.” Raphael v. Silber 
berg, 274 App. Div. 625, 86 N.Y.S. 421. This decision was followed in Gramil 
Weaving Corp. v. A. M. Brettler & Co., Inc., N.Y.L.J., March 10, 1949, 
p. 884, Eder, J., and in Princeton Rayon Corp. v. Baer Bros. Dresses, Inc., 
N.Y.1.J., March 22, 1949, Dineen, ] 


Waiver of arbitration is assumed when party instituted an action at law 
in the Municipal Court under lease (Oklahoma Publishing Co. v. Parsons 
& Whittemore, 255 App. Div. 589; Zimmerman v. Cohen, 236 N. Y. 15). 
Freidus v. Central Heating Equipment Corp’n, N.Y.L.J., January 6, 1949, 
p. 64, Greenberg, J. 


Termination of contract by notice within sixty days prior to the expiration 
is an arbitrable issue under a clause providing that “In the event that an) 


dispute shall arise between the Union and Employer . . . the said dispute 
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difference or controversy shall be submitted to arbitration” (see Samuel 
Kaplan & Sons, Inc. v. Fascinator Blouse Co., Inc., 70 N.Y. 2d 8; In re Air 
Cargo, Inc., N.Y.L.J., January 17, 1949, p. 193). Until that question is de- 
termined, any arbitration under the contract, as allegedly renewed, would be 
premature. Dumas v. Lova Realty Co., N.Y.L.J., February 3, 1949, p. 428, 
Pecora, J. 


Discharge of a particular employee after a period of sixty days was left 
to the employer in an agreement which further provided that “the question 
of whether or not sufficient cause exists to warrant such discharge shall not 
be submitted to arbitration or review by any arbitrator or court”, the em- 
ployer, as stated by the court, “has done no more than to exercise the rights 
it had under the agreement. There remains nothing to arbitrate.’ Expert 
Textile Corp. v. Nelson, as President of Local 164, Building Service Em- 
ployees International Union, A. F. of L., 85 N.Y.S. 2d 192, Hecht, J. 


A Construction Contract provided that “no additional compensation shall 
be paid for delays in the work or for the payment of higher wages than those 
specified in the contract’ and thus precluded the arbitration of claims for 
damages for higher wages required by a union agreement and for extra 
work. Said the court: “The court may not require arbitration of any matter 
which the parties have not agreed to arbitrate, no matter how desirable ar- 
bitration may seem to the court.” A. B. Barr & Co. v. Municipal Housing 
Authority for City of Yonkers, 86 N.Y.S. 2d 765, Schmidt, J. 


Wage Structure Disputes were exempted from the arbitration provision of 
contracts which provided for the maintenance of the status quo pending nego- 
tiations of the wage structure. The claim of the union that the employer did 
not maintain the status quo was considered an arbitrable issue and thus the 
motion to enjoin the union from seeking to arbitrate controversies was denied 
since “nearly every dispute and grievance of a worker under this contract 
centers around his pay or hours. A dispute concerning the pay to be received 
by any particular worker or group of workers within the rates of pay agreed 
upon will not jeopardize the structure of the wage scale agreement set forth 
in that contract, and that is the only dispute which is exempted from arbi- 
tration.” J. Sklar Mfg. Co. v. Fay, N.Y.L.J., January 25, 1949, p. 305, Cuff, J. 


Discharge of employees for good and sufficient cause was left to the em- 
ployer under a collective bargaining agreement. The employee had the right 
to appeal within five days, and in case of no satisfactory agreement, arbitra- 
tion could be invoked by the union within one week. The discharge became 
final and non-arbitrable when no appeal was made within the five day period. 
Premo Pharmaceutical Laboratories, Inc. vy. Allied Trades Council, N.Y.L.J., 
March 3, 1949, p. 788, Pecora, J. 


Compulsory arbitration in New Jersey public utility labor disputes was 
held not in violation of the state or federal constitutions. A recent New 
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Jersey statute (N.J. Rev. Stat. Sec. 34: 13 B, Cum. Supp. 1947) provides for 
compulsory arbitration of those labor disputes in public utilities which 
threaten the public interest. It further provides that after seizure of the 
utility by the Governor the controversy shall be submitted to a Board of 
Arbitrators whose decision is binding on all parties. The constitutionality 
of the statute was recognized in a declaratory lawsuit involving the New 
Jersey Bell Telephone Company. Van Riper v. Traffic Tel. Workers Federa- 
tion of New Jersey, 142 N. J. Eq. 785, 61 A. 2d 570 (see note above p. 73). 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


Performance of a contract involving the sale of licenses for use of certain 
petroleum converting processes, was disputed and under the agreement was 
referred to arbitration before three arbitrators. Such agreement does not 
oust the jurisdiction of ordinary courts but merely gives the right to stay 
proceedings under Sec. 3 U. S. Arbitration Act (Shanferoke Co. v. West- 
chester Co., 293 U. S. 449). The statute grants that right, provided the 
applicant “is not in default in proceeding with such arbitration.” Failure to 
proceed to arbitration until lapse of more than seven years of extensive court 
proceedings constituted a default and justified court in refusing a stay of 
proceedings. American Locomotive Co. v. Chemical Research Corp., 171 F. 
2d 115, U. S. Court of Appeals, Sixth Circuit (Michigan). 


At common law, the revocation of an arbitration before the rendition of an 
award on a boundary line must be express; such revocation is ineffective until 
notice is given to the arbitrators. Brown v. Moore, 50 S. E. 2d 5, Supreme 
Court of North Carolina. 


Incomplete notice to arbitrate under Sec. 1458 C.P.A. is no bar to buyer's 
opposition to seller’s motion to conlirm the award since that notice to arbitrate 
under the Rules of the National Federation of Textiles did not comply with 
the statutory requirement, namely to state that “unless he moved for stay in 
ten days he would be barred from putting in issue the making of the contract.” 
Onondaga Silk Co., Inc. v. Roseville Frocks, Inc., 86 N. Y. S. 2d 154, Hecht, J. 


Association of manufacturer’s agreement with union to refer disputes “to 
the representatives of the respective organizations . . . for immediate joint 
investigation and adjustment” was binding not only on the association but also 
on its individual members. The further provision that the controversy, if not 
adjusted by the representative, should be referred to a conference committee 
presided by an impartial chairman who was to be selected by mutual consent, 
sufficiently indicates an agreement to arbitrate since the term “arbitration” 
need not be used to have a court action stayed under the N. Y. Arbitration 
Statute. Mencher v. B. & S. Abeles & Kahn, 274 App. Div. 585, 84 N. Y. S. 
2d 718. 


60 











Non-union employees, not being parties to a collective bargaining agree- 
ment, cannot apply for a stay of arbitration since they are not “parties” to 
the controversy. Said the court: “Arbitration is a matter of contract be- 
tween the parties thereto (Webster v. Van Allen, 217 App. Div. 219) ; there 
is nothing mysterious or peculiar about arbitration agreements and the same 
rules of construction and interpretation apply to such agreements as in the 
case of all agreements, 3 Amer. Juris., p. 868, sec. 41).” J. Miller & Sons, Inc. 
v. United Office and Professional Workers, Local 16, C.1.0., N.Y.L.J., March 
22, 1949, p. 1032, Eder, J. 


Employee’s action on a contract which was entered before the collective 
bargaining agreement with the union was made, was stayed until arbitration 
was had under later contract providing for arbitration of any controversy or 
claim between employer and any member of the union. Di Natale v. Cavallaro, 
85 N.Y.S. 2d 424, Botein, J. 


Reinstatement of employee at full pay until the date that the employer 
had stated he was retiring from business, was awarded by Impartial Arbitrator 
under collective bargaining agreement between employers’ association and 
union. The employer, who continued his business, later discharged the em- 
ployee and refused to arbitrate the dispute since the parties, under the contract, 
were “entitled to but one arbitration.” He was, however, directed to proceed 
with arbitration under the agreement between the parties. Wagner, as Presi- 
dent of Fur Merchants Employees Union, Local No. 69, International Fur & 
Leather Workers Union, C.I.O. vy. Kopit, 298 N.Y. 765, affirming 273 App. Div. 
1004. 


Issue as to which of two alleged shop committees of local labor union is 
entitled to administer grievance procedure under collective bargaining agree- 
ment, cannot be decided on affidavits but must be determined at hearing before 
a jury in employer’s proceeding to stay arbitration of disputes. American 
Machine & Foundry Co. v. Fay, as President of Amalgamated Machine, 
Instrument and Metal Local 475, United Electrical, Radio and Machine 
Workers of America, 193 Misc. 990, 85 N.Y.S. 2d 456, Froessel, J. 


III. THE ARBITRATOR 


Mere objection to an arbitrator by a party does not justify any court action 
to appoint another arbitrator. Said the court: “The impartial chairman was 
chosen by the signatories to the contract. The court cannot compel either 
party to accept a court nominee instead of the person designated by the 
parties themselves, simply because one of the parties is now dissatisfied with 
its choice.” Suffridge v. Met. Package Store Ass'n, Inc., N.Y.L.J., February 9, 
1949, p. 503, Pecora, J. 


Acquaintance with party does not disqualify arbitrator when he “knew one 
of the parties by sight, they both being in the textile market. There never 
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were any business relations between them (see Richard Meinig Co. v. Katakura 
& Co., 241 App. Div. 406, aff'd 266 N.Y. 418; Robins Silk Mfg. Co., Inc. v. 
Consol. Piece Dye Works, 224 App. Div. 83, aff’d 251 N.Y. 87). Showing of 
a bare acquaintance from the textile market is insufficient to disqualify the 
arbitrator or to affect the award.” Reinsdorf Co., Inc. v. Bergen Fabrics 
Corp’n., N.Y.L.J., January 12, 1949, p. 156, Pecora, J. 


Customers cannot be compelled to appear before an arbitrator who was 
named in numerous linen service contracts as this arbitrator could not be 
expected to be wholly impartial. Though the customer signed a printed con- 
tract referring to conditions appearing on the reverse side, the court would 
name a new arbitrator if the parties could not agree on a new arbitrator 
themselves. Triangle Linen Service, Inc. v. M. & M. Candy Lunch, Cadet 
Linen Service Corp. v. Al's Cafe, 193 Misc. 691, 84 N.Y.S. 2d 537, Hecht, J. 


Arbitrator was not disqualified on ground of partiality because he was 
president of a corporation which was a customer of another corporation, whose 
president was also the party’s sales agent. St. George Textile Corp. v. Brook- 
side Mills, Inc., 85 N.Y.S. 2d 621, Benvenga, J. 


Unavailability of arbitrator for two months is equivalent to a “failure to 
act” and permits the appointment of a successor by the arbitration agency 
(National Federation of Textiles). The arbitration rules to which the parties 
referred under the terms of the contract, provide that if an arbitrator shall 
“fail or cease to act, then the Committee may declare a vacancy to exist.” 
/:pstein-Harris Mfg. Co. v. Belvedere Fabrics, Inc., Sup. Ct., N.Y.L.J., Feb- 
ruary 11, 1949, Gavagan, J., Sup. Ct., N.Y. 


Consent of parties to computation of arbitrators’ fees constitutes mis 
conduct if arbitrators before making the award required parties to agree to 
the number of days spent in preparation of the award. Said the court: 
“It has been repeatedly held that it is improper for a referee to play a part 
in setting his own fee, since a party solicited by a referee to agree to allow 
him an enhanced fee might be delicate about refusing lest the refusal should 
prejudice such party in the mind of the referee (Smith v. Dunn, 94 App. Div. 
429, 436; Greenwood v. Marvin, 29 Hun 99, 103; Miles Laboratories v. Anier- 
ican Pharmaceutical Co., 261 App. Div. 108, 113). The standard of conduct 
required of arbitrators is at least as high as that required of referees (Matter 
of Iriedman, 215 App. Div. 130, 136).” Schechter y. Atlas Shirt Co., Inc., 
86 N.Y.S. 2d 220, Aurelio, J 


IV. ARBITRATION PROCEEDINGS 


Pre-trial examination was allowed, because, as stated by the court, “there 
appears to be no good reason for denying an examination before trial in an 
arbitration proceeding as to matters which are clearly material and necessary 
to the issues before the arbitrator.” Avon Converting Co., Inc. v. Home Ins 
Co. of N. Y., N.Y.L,.J., February 9, 1949, p. 503, Gavagan, J. 
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Merchandise accepted and partly used by the buyer was claimed to be 
defective. A motion to stay arbitration was denied, the court saying: “Matters 
dealing with the alleged defect in the goods or other non-compliance with the 
contract are for the arbitrator to determine.” Phyliss Lingerie Co., Inc. v. 
Schneider Silk Mills, Inc., N.Y.L.J., December 31, 1948, p. 1712, Hecht, J. 


Contention that the contract was abandoned by the parties and that the 
disputes have been disposed of leaving nothing to be settled are matters for 
consideration of the arbitrator. Gnome Bakers, Inc. v. O’Rourke, N.Y.L.J., 
January 14, 1949, p. 173, Aurelio, J. 


A party’s attorney was the attorney for one of the arbitrators. This fact 
is no reason for vacating an award made under the arbitration rules of the 
National Federation of Textiles, when the other party proceeded with such 
knowledge with the arbitration and moreover the hearing was held without 
counsel present. Avalon Fabrics, Inc. v. Raymill Fabric Corp’n., N.Y.L.J., 
March 22, 1949, p. 1032, Eder, J. 


Cancellation of contract is a question for the arbitrators to determine 
under a clause providing for arbitration of “any controversy arising under 
or in relation to this contract, or any modification thereof.” Arthur J. Kane, 
Inc. v. Kluger, Inc., N.Y.L.J., February 3, 1949, p. 427, and February 15, 
1949, p. 576, Gavagan, J. 


Pension credit for time spent on union activities was the subject of a 
controversy which was directed to be arbitrated under an agreement reserv- 
ing to the arbitrators any question affecting the application or interpretation 
of the contract. Said the court: “All questions of law as well as of fact 
are to be decided by the arbitrator and not by the court (S. A. Wenger & Co., 
Inc. v. Propper Silk Hosiery Mills, Inc., 239 N.Y. 199, 203), and there is 
no question as to the scope of the contract (cf. Lehman v. Ostrovsky, 264 
N.Y. 130).” General Electric Co. v. United Electrical, Radio & Machine 
Workers of America, C.I.0., 86 N.Y.S. 2d 581, Hecht, J. 


Parties’ stipulation of figures is binding upon the arbitrator. “By stipula- 
tion the parties submitted two sets of figures as an aid in determining the 
amount of damages by the arbitrators subject to an audit of the books. Re- 
lying upon this stipulation, no proof was submitted as to damages sustained. 
This stipulation limited the powers of the arbitrators and constituted part 
of the contract on which the matter was submitted to the arbitrators. The 
award made in disregard of the stipulation was improper and must be va- 
cated.” Springs Cotton Mills v. Buster Boy Suit Co., Inc., N.Y.L.J., March 
1, 1949, p. 750, Dineen, J. 


Damages may be awarded when arbitration rules to which the parties 
refer in their contract, so provide, as is the case with Rule 19 of the Rules of 
the National Federation of Textiles. Neuman v. Princeton Rayon Corp’n, 
N.Y.L.J., February 28, 1949, p. 730, Hecht, J. 
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Personal investigation by the arbitrator does not constitute misconduct 
when the party did not object and when the arbitrator after the close of the 
hearing declared that he would find out the market value from his own 
personal sources. Said the court: “His failure to object must be deemed a 
waiver of the right to now oppose the motion to confirm on the ground that 
the arbitrator was guilty of misconduct in making a personal investigation 
(see Berizsi Co. v. Krauss, 239 N.Y. 315, 320).” Goodyear Fabrics Corp’n, v 
Packard Fabrics, Inc., N.Y.L.J., January 21, 1949, p. 263, Valente, J. 


V. THE AWARD 


Failure to acknowledge an award which was merely sworn to before a 
notary as if it were an affidavit, has the effect that the award may not be 
confirmed and enforced (sec. 1460 C.P.A.), though the failure is not a ground 
for vacating it. Wagner v. Russeks Fifth Avenue, Inc., 85 N.Y.S. 2d 779 
Hecht, J. 


No attack on an award is allowed when its confirmation was consented to 
by the parties and when nothing is shown to indicate that the consent was 
obtained by fraud. Jn re Quarant, N.Y.L.J., January 31, 1949, p. 373, 
Steuer, J. 


Retention of merchandise waives the right to claim that the delivery was 
improper, even when the merchandise was not of the type contracted for 
Such determination of the arbitrator need not comply with principles of 
law governing courts of law and will therefore not be disturbed. Gilt Edge 
Textile Corp’n v. Princeton Rayon Corp’n, N.Y.L.J., December 17, 1948, 
p. 1575, Hecht, J. 


A discount for defective goods, as awarded by arbitrators, would generally 
not be reviewable (Delma Engineering Corp. v. John A. Johnson Construct- 
ing Corp., 267 App. Div. 410). Such determination, however, is subject to 
the qualification that the arbitrator is required always to keep within the 
submission (Pine Street Realty Co., Inc. v. Coutroulos, 233 App. Div. 404, 
leave denied 258 N.Y. 609). An award rendered under the rules of the Gen- 
eral Arbitration Council of the Textile Industry directed the purchaser to 
accept allegedly defective goods at a discount of six cents per yard. Since 
the contract provided that “the purchaser shall have the right to reject 
defective goods without damages,’ the arbitrators disregarded this con- 
tractual right of rejection. The court, in vacating the award, stated: “The 
arbitrators must not go beyond the limit of the question submitted to them 
and the parties must not be deprived of their constitutional rights to redress 
in the courts in the absence of agreement to forego such rights (Matter of 
Priore, 204 App. Div. 332; Matter of General Silk Importing Co., Inc., 200 
App. Div. 786, aff'd 234 N.Y. 513.)” Campe Corp’n v. Pacific Mills, N.Y.1..J.. 
February 18, 1949, p. 631, Valente, J. 
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In a “faked” arbitration under fair rental proceedings pursuant to N. Y. 
Rent Control Laws (see Report below p. 70), the aggrieved party is not 
remitted solely to sec. 1463 C.P.A. (motion to vacate award within three 
months’ period) but may seek relief in a plenary action. Dick’s Restaurant 
and Bar, Inc. v. Rosenwasser, N.Y.L.J., March 1, 1949, p. 751, Benvenga, J. 
A motion to vacate the award, however, has to be made within the three 
months’ period which provision effectively presents a statute of limitation. 
Starrett Realty Renting Co., Inc. v. Laurel Printing Co., Inc., N.Y.L.J., March 
2, 1949, p. 770, Pecora, J. 


Award requiring the delivery by seller and acceptance by buyer of “ap- 
proximately 8000 yards” of white crepe of specified quality was not too in- 
definite as to the quantity which was moreover ascertainable by the reference 
of the arbitrators to specific goods previously tendered. Judgment vacating 
the award for indefiniteness (digested in this Journal 1948, p. 189) was re- 
versed, distinguishing Matter of Pfeiffer, Inc., 225 N.Y.S. 294, where the 
award did not identify any particular silk to be delivered and accepted. 
Arcola Fabrics Corp. v. Alco Blouse Co., Inc., 274 App. Div. 431, 84 N.Y.S. 
2d 378. 


A production contract provided that if a manager failed to pay full royalties 
due an author, the Actors’ Equity Guild may require such payment before 
approving a new production contract between the manager and the author. 
Though the Minimum Basic Agreement does not expressly provide that non- 
payment of royalties shall authorize the Guild to refuse to approve a contract 
and to direct its cancellation and rescission, “it is for the arbitrator, and not 
for the court, to determine what results should flow from a finding that peti- 
tioner has failed to pay royalties due under another production contract be- 
tween the parties.” A motion to stay arbitration seeking such determination 
was therefore denied. Taub v. Ackland, N.Y.L.J., January 10, 1949, p. 101, 
Hecht, J. 


Contract for conditional sale of an automobile was not considered usurious 
in an award rendered under a submission, though excess of interest and 
carrying charges in deferred note was alleged. As an error of law does not 
afford a ground for modification of an award (Memphis & Charleston R. Co. 
v. Scruggs, 50 Miss. 284), the court stated: “Articles of agreement to arbitrate, 
and awards thereon are to be liberally construed so as to encourage the settle- 
ment of disputes and the prevention of litigation, and every reasonable pre- 
sumption will be indulged in favor of the validity of arbitration proceedings.” 
Hutto v. Jordan, 36 So. 2d 809, Supreme Court of Mississippi. 


Compensation by the producers of the play “High Button Shoes” was 
awarded under AAA arbitration rules to the director on the basis of a per- 
centage of the gross weekly box-office receipts. This award was confirmed 
since it was considered clear and specific inasmuch as the determination of 
the weekly amounts was “merely an accounting calculation.” Hunter v. 
Proser, 298 N.Y. 828. 
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Miscalculation in a dispute as to whether a partnership did or did not exist 
is not evident ‘if it takes some fifty odd pages of affidavits as submitted on 
this motion to prove it, all based on the assumptions of how the arbitrators 
arrived at the amount of the award. The error claimed goes to the merits 
which are within the sole jurisdiction of the arbitrators.” Medina v. Saul, 
N.Y.L.J., January 28, 1949, p. 351, Hecht, J. 


Interest on an award may be allowed by the court in confirming an award 
which is for a certain sum without the addition of interest. “An award is in 
the nature of a final judgment and is given recognition as such (Sweet v. 
Morrison, 116 N. Y. 19, 27). Section 480 Civil Practice Act provides for 
interest to be included in the recovery, and section 481 provides for the judg- 
ment to bear interest.” De Brino vy. Greenfield, N. Y. L. J., April 4, 1949, 
p. 1198, Eder, J. 


Three months’ period is the time limit within which one has to move to 
vacate an award under Sec. 1463 C. P. A. “If an aggrieved party fails to take 
steps within that period of time, he is barred from moving under that section 
(In re Mayo Realty Corp'n, 68 N. Y. S. 2d 843).” The court distinguished 
this case from Dick’s Restaurant & Bar, Inc. v. Rosenwasser (see above, p. 65), 
as in the latter case the plaintiff brought a plenary action and did not seek 
relief by an application to vacate the award. Owen-Davis Stores, Inc. v. 
Wallenstein, N. Y. L. J., March 1, 1949, p. 751, Benvenga, J. 


Merits of the award are not subject to court review. “The award is clear, 
definite and complete. However disappointing the result to the respondents, 
the arbitrators’ disposition of the merits of the controversy, so long as not 
tainted with any of the specific defects made grounds for setting aside the 
award, is not subject to review or attack.” Gilt Edge Textile Corp’n v. Was- 
serstein, N. Y. L. J., March 3, 1949, p. 788, Hofstadter, J. 


Correcting an award by defining the proper party to the arbitration is 
within the function of the court. Said the court: “The award is subject to 
correction to conform to the true situation. Where the award is imperfect 
in a matter of form not affecting the merits of the controversy, the court may 
modify and correct the award so as to effect the intent thereof and promote 
justice between the parties (sec. 1462a Civil Practice Act)” Anselmi Trad- 
ing, Ine. Vv. Kurts Bros, Corp’'n, N. Y. 1. J.. March 31, 1949, p. 1159, Eder, J. 











LAWYERS’ ROLE IN THE ORDERLY SETTLEMENT 
OF INTERNATIONAL DISPUTES 


Judge Florence E. Allen, of the United States Court of Appeals 
for the Sixth Circuit, said at the New York Law School Testimonial 
Dinner given in her honor on November 8, 1948, “In this formative 
period lawyers have a significant part to play. They understand the 
need of governmental structures that will offer both legal and other 
more flexible methods of amicable adjustment for international dis- 
putes. They know for instance, that the informal processes of the 
arbitral tribunal are of great assistance where rights of Nations are 
involved. Lawyers, therefore, should see to it that the Hague 
Tribunal (The Permanent Court of Arbitration) should be fitted 
into the international system and increasingly used along with the 
International Court of Justice. Lawyers know that executive bodies 
tend to usurp even judicial power, that the usurpation of judicial 
functions is possible in the United Nations and that lack of judicial 
safeguards when an executive acts judicially is bound to create 
injustice. They know that the Security Council may by-pass the 
International Court of Justice and that governments may and on 
occasions have by-passed the United Nations. Lawyers must guard 
against and help to prevent these dangers. The system of private 
warfare was abolished by the upgrowth of law. The growth of the 
international judicial process will eventually eliminate war. The law- 
yer is an indispensable instrument in this process. For it is not an 
emotional exaggeration to say that atomic time is running out. In 
a vital sense what this group does to erect the standard of peace 
through justice may determine the future of the race.” 


Justice Francis Bergan, of the Supreme Court, State of New 
York, in an address made before the Alumni Association of Albany 
Law School,! said, “If a way is to be found to channel dynamic 
conflicts of international interests into orderly solutions without the 
destruction of society from uncontrolled conflict, it is our profession 
which must find the workable and accepted method. It cannot be 
found in the library or in the laboratory, but in a deep and critical 


— N. Y. State Bar Association Bulletin, Vol. 20 (December, 1948), 
p. 307. 
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insight into the causes of human conflict and a first-hand experience 
with settling controversy short of destruction to the contenders. 

It cannot be found by one man or a small group of men. We as 
a profession have experience with the subject of orderly settlement ; 
we have a long and successful tradition of public experience behind 
us which has been closely associated with the history of order in 
democracy ; we have achieved and have largely maintained a position 
of leadership in government. 

If an answer to the dangers of conflict and controversy which now 
confront the world can be found we have inestimably the best equip- 
ment to find it. The challenge to find the good and the practically 
workable solution is so great and so important that it should call 
for the contribution of all that we have learned and felt and ex- 
perienced in the course of our long tradition.” 


REPRESENTATION OF PARTIES BY LAWYERS 


The participation of lawyers in arbitration, based on an analysis 
of case files of the American Arbitration Association, was dealt with 
in a report of the Committee of Arbitration of the Association of 
the Bar of the City of New York, mentioned in the Arbitration 
Journal 1948, p. 95. It appeared from that report that in 1946 
lawyers participated in 82 per cent of the commercial arbitration 
cases ; the percentage in labor cases was 91.6. 

The American Arbitration Association, from its inception, has 
provided in its Rules of Procedure that parties may be represented 
by attorneys in arbitration proceedings. Some trade and commodity 
groups in the City of New York, however, which had used arbitra- 
tion for many years, believe it unnecessary to allow lawyers to par- 
ticipate in arbitration proceedings, except by special permission of 
the Committee in charge of the arbitration procedure. The reason 
may be that their arbitrations primarily concern seasonable and 
perishable products, questions which are determined by comparison 
of sample and delivery, and that expert knowledge of facts and the 
customs of trade facilitates a speedy decision. 

Because of the exclusion of lawyers under the Rules of some of 
these organizations, the Judicial Council of the State of New York, 
in its 15th Annual Report for the year 1948, recommended an 
amendment to Sec. 1454 of the Civil Practice Act to the effect that 
a party shall have the right to be represented by attorneys in any 
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arbitration proceedings, that the submission to arbitration rules 
which deny the representation by an attorney shall not constitute a 
waiver of such right, and that the award shall not be enforceable 
under the arbitration statute when the right of a party to repre- 
sentation by an attorney has been limited or denied. The amendment 
(which has not yet become law)—an Act to amend the Civil Prac- 
tice Act, in relation to representation of a party by an attorney in 
arbitration—was recommended by the Judicial Council based upon 
the following report: 


“Complaint has been made to the Judicial Council that counsel 
for the parties have been excluded from hearings before arbi- 
trators and have been denied the right to assist their clients at 
such hearings under the prevailing rules of some arbitration 
associations. The further point has been made that this denial 
of the right to counsel comes as a surprise to the parties who, 
in agreeing to an arbitration by a trade or arbitration associa- 
tion, are unaware of a rule of the association which limits or 
wholly denies the right to counsel. 

The Legislature, in 1920 and again by the 1937 revision of 
the Arbitration Law, after long agitation on the part of the 
proponents of arbitration, empowered the courts to enforce 
agreements to arbitrate and to enforce arbitration awards. 
Nevertheless, it does not appear that the Legislature when 
endowing the arbitration proceeding with a quasi-judicial char- 
acter intended in any way to relax such procedural safeguards 
as were consistent with the nature of the arbitration procedure, 
including the right to be represented by counsel. On the con- 
trary, the impression is given that the right to be represented 
by counsel is implicit; for example, present subdivision 1 of the 
section 1454 of the Civil Practice Act provides that the time 
fixed for the rendering of the award may be extended by the 
consent of the parties ‘or their attorneys.’ 

Arbitration hearings are informal and devoid of legal tech- 
nicalities. However, the lawyer may be needed in such pro- 
ceedings because of his training in proper presentation, his skill 
in marshalling the facts, his ability to recognize relevant matter 
which may otherwise escape the attention of his client and in 
other ways. It would also seem that counsel who has repre- 
sented his client at the hearings is better prepared to serve his 
client on a motion to vacate or confirm the award. 

The Judicial Council believes that the complaint made to it is 
well taken and recommends the amendment as a remedy.” 












































was 


was 


The 


THE USE OF ARBITRATION UNDER COMMERCIAL 


AND BUSINESS RENT LAWS OF NEW YORK 


The abuse of arbitration in connection with commercial and busi- 
ness rent laws of the State of New York was considered by two 
Committees of the Association of the Bar of the City of New York: 
the Committee on Arbitration (Joseph W. Landes, Chairman) and 
the Committee on Real Property Law (Jule E. Stocker, Chairman). 
A Joint Report of the two Committees, of March 1, 1949 (which 


not adopted unanimously by the Committee on Real Property 


Law), together with recommendations for amendments of the laws, 


submitted to the Stated Meeting of the Bar Association which 


adopted it on March 8, 1949, with the following resolution : 


“RESOLVED, that the report of the Committees on Arbitra- 
tion and Real Property Law on use of arbitration under com- 
mercial and business rent laws of New York, as submitted to 
this meeting, is approved, and said Committees are authorized 
on behalf of this Association to take such steps as they may 
deem advisable to promote the enactment of the changes in such 
laws recommended in the report.” 


full text of the Report is as follows: 


“Under Section 4 of the Rent Laws affecting Commercial 
and Business space in New York City (McKinney Unconsoli- 
dated Laws, Secs. 8524 and 8554), reasonable rent exceeding 
the ‘emergency rent’ may be fixed by arbitration or by the 
Supreme Court or, provided the tenant occupied the space on 
the effective date of the Statute, by agreement which must con- 
tain certain provisions including an escape clause whereby such 
a tenant may cancel within sixty days. Where such reasonable 
rent may not be fixed by agreement, resort has been had almost 
invariably to arbitration rather than to proceedings in the Su- 
preme Court. Such arbitrations, especially those involving a 
prospective tenant not yet in possession, tend to become merely 
pro forma proceedings and have become the subject of abuse, 
with the result that arbitration generally may be brought into 
disrepute. The purpose of this joint report is to suggest a 
remedy whereby the temptations to abuse are removed and 
genuine arbitrations of reasonable rent may be continued. 
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Because of the recognized shortage of space, prospective ten- 
ants, generally, agree in advance to rents in excess of the emer- 
gency rent and to arbitration of the ‘reasonableness’ of the rent 
by an arbitrator who is almost always selected by the landlord. 
Upon the hearing the prospective tenant may not even appear 
and in any case almost never produces evidence, and may even 
consent in advance to the confirmation of a predetermined award. 
There are numerous instances where no lease is delivered and 
where possession is withheld until the award is confirmed. 
Execution of a lease, submission to arbitration, the arbitrator’s 
qualification, the hearing, and the rendition of the arbitrator’s 
award, may all occur on the same day. Thus, though the forms 
of procedure under Article 84 of the Civil Practice Act may 
be followed, there is in such cases no arbitration of a genuine 
dispute as to the reasonableness of the rent to be charged. Obvi- 
ously in such cases the prospective tenant either is in no position 
to contest or does not wish to contest the so-called issue, namely, 
the determination of reasonable rent. 

The abuse has long been recognized. In the report of the 
Joint Legislative Committee dated March 20, 1946, attention 
was called to the undesirable practice of selecting arbitrators 
associated in interest with the owners. The Legislature at- 
tempted to correct the abuse by requiring minutes of the hearing 
before the arbitrator to be filed on a motion to confirm (Laws 
1947, Chapter 822). Unfortunately, this amendment failed to 
correct the abuse and the courts have in several instances set 
aside awards where there has been no genuine arbitration and 
have characterized such arbitrations as a ‘farce’ or an ‘idle cere- 
mony’. In Matter of Viro Realty Corporation, 297 N. Y. 871 
(1948), the Court of Appeals affirmed without opinion an order 
of the Appellate Division 272 App. Div. 1014 (1st Dept. 1947), 
vacating an arbitration award on the ground that the arbitration 
was purely pro forma and that the procedure was violative of 
declared public policy. 

Many arbitrations, however, are undoubtedly carried out within 
the purpose and spirit of the statutes which were intended to 
protect tenants against overbearing on the part of landlords. 
Where an agreement is not permitted, neither landlords nor 
tenants crdinarily wish to rely on the expensive and protracted 
procedure of a Supreme Court litigation when arbitration is 
available. It would therefore seem that the remedy is not to 
eliminate arbitration provisions which are far less expensive 
and time-consuming than judicial proceedings and also relieve 
the courts of a heavy burden provided the temptation to abuse 
the process of arbitration can be removed. 
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The basic evil is that practically all arbitrations of reasonable 
rent under these statutes are uncontested and are at best the 
equivalent of an inquest. But the realities must be recognized 
and no legislative fiat can compel a prospective tenant to enter 
into a dispute with his prospective landlord. If the prospective 
tenant finds space at a rent which he is able and willing to pay, 
he will not retain counsel, hire experts, and spend time and 
energy necessary to prove or disprove the fairness of such rent 
when he does not have the protection which the emergency laws 
provide for tenants in possession. Yet the fact that these pro- 
spective tenants do not dispute the fairness of rents should not 
deprive those in possession of the advantages of arbitration as 
distinguished from court proceedings. 

The primary purposes of the statutes, namely, protection of 
tenants against unreasonably high rents and also protection of 
tenants’ possession are inseparable and must be preserved. Ten- 
ants already in possession can and do protect themselves under 
the existing laws, because their right to possession continues 
notwithstanding the expiration of their leases. 

Those in possession on the effective date of the law may 
agree, without arbitration or application to the court, on a 
reasonable rent. Those now in possession who entered into 
possession after the effective date of the laws are, however, 
denied the right to make an agreement, although fully protected 
in their possession on the expiration of their leases. It is be- 
lieved that it would be fair if all tenants, whether or not in 
possession, are permitted to make such agreements provided 
their right to possession is protected. 

It is the recommendation, therefore, of the Real Property 
Law Committee and the Committee on Arbitration that the 
present provisions of the Commercial and Business Rent Laws 
permitting arbitration be continued except as to tenants not in 
possession and that the provisions authorizing agreements be- 
tween landlord and tenant fixing such rent (together with pro- 
visions for sixty-day ‘escape clauses’) be extended to include 
not only tenants in possession on the effective date of the orig- 
inal rent control laws but all other tenants as well. Such agree- 
ments might provide for arbitration of the reasonable rent in 
the event that the tenant elects to cancel within sixty days after 
the signing, or in the case of a new tenant (i.e., those not in 
possession at or immediately prior to the execution of the 
agreement) within sixty days after possession is obtained; pro- 
vided that the arbitrator is not designated prior to cancellation 
and thus is not pre-selected by the landlord. This, we believe, 
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will adequately protect all tenants in accordance with the pur- 
pose and spirit of the statutes. As correlative protection to the 
landlord, it is the further recommendation that if the ‘escape 
clause’ be availed of by a new tenant he may be entitled to 
remain in possession only if he pay the emergency rent to the 
landlord and deposit the difference between such emergency 
rent and the agreed rent in the Supreme Court on the first of 
each month thereafter until the fair and reasonable rent shall 
have been determined by arbitration or, on the application of 
either landlord or tenant, by the Supreme Court. By such 
amendment the inducement to abuse is removed, tenants not 
wishing to dispute the rent are not required to do so, while at 
the same time preserving such right for a period of sixty days 
during which they may repent any hurried decision, and land- 
lords as well as tenants are protected against over-bearing on 
the part of the other.” 


ARTICLES AND NOTES ON ARBITRATION 
IN LEGAL PERIODICALS 


1947-1948 Survey of New York Law, article on arbitration by 
Ludwig Teller, in N. Y. University Law Quarterly Review, vol. 23, 
p. 907; Authority of Government Corporations to Submit Disputes 
to Arbitration, in Columbia Law Review, vol. 49, p. 97; note on 
American Reserve Ins. Co. v. China Ins. Co., Ltd., 297 N. Y. 322 
(attachment), in N. Y. U. L. Q. R., vol. 24, p. 224; on compulsory 
arbitration of labor disputes, see notes on the New Jersey case of 
Van Riper v. Traffic Tel. Workers Federation (above p. 60) in 
Michigan Law Review, vol. 47, p. 242, Minnesota Law Review, vol. 
33, p. 314, Harvard Law Review, vol. 62, p. 516 and George Wash- 
ington Law Review, vol. 17, p. 367; Case Law or “Free Decision” in 
Grievance Arbitration, in Harvard Law Review, vol. 62, p. 118. 




















PUBLICATIONS 


Effective Labor Arbitration; The Impartial Chairmanship of the Full- 
Fashioned Hosiery Industry, by Thomas Kennedy, Philadelphia: University 
of Pennsylvania Press, 1948, 286 pp., $3.50. The highly competitive {full- 
fashioned hosiery industry has weathered many industrial storms through a 
voluntary system of arbitration and mediation manned by an impartial chair- 
man. Six chairmen, including Dr. George Taylor have steered an unusual 
course of industrial peace from the economic whirlpools of the “early thirties” 
through the calm of later years to the recent peaks of prosperity. One of 
these six, Professor Thomas Kennedy, of the University of Pennsylvania, 
has ably recounted the story of the Impartial Chairmanship, giving insight 
into its history, procedures, techniques and principles. Labor and management 
launched the Impartial Chairmanship in 1929 in an effort to survive such 
adverse economic conditions as depression, intra-mural competition and the 
competition stemming from unorganized Southern industry. The author has 
fulfilled the three purposes of his study by: providing a clearly discernible 
view of the Impartial Chairmanship in action; determining the causes and 
effects of the principles, techniques and procedures via a critical analyses; 
and, lastly, offering possible remedies for what the author considers to be the 
defects of the plan. Professor Kennedy is disturbed by the decline in negotia- 
tion and mediation and by the lack of knowledge by the parties as to the sub- 
stance and procedure of the system. 

The industrial common law is subdivided into “Basic Rights of Manage- 
ment and Union, Other Non-Rate Principles and Rate-Determination Prin- 
ciples.” To those who share a common concern for the lack of demarcation 
between legislation and interpretation, Prof. Kennedy’s discussion gives little 
solace. Many arbitrators and students of labor relations feel that only 
“industrial statesmen,” persons of exceptional intellectual stature, can legislate 
for the parties. Although the author doesn’t advocate legislation by the im- 
partial chairmen, he fails to differentiate as to the subtleties of judicial law 
making. Many errors of judgment may go unchallenged while wearing the 
cloak of interpretation. Professor Kennedy has rendered an outstanding 
service in opening the Impartial Chairmanship to public gaze in a volume 
which is notable for its organization, clarity, and documentation. The author, 
having thoroughly studied 1,566 grievances settled during the period of 1929- 
1945, has very understandably described a system which Emil Rieve has 
described as giving “. . . not only peace with honor, but peace with a guarantee 
of justice and a machinery for bettering trade conditions.” 


Rothenberg on Labor Relations, by I. Herbert Rothenberg, Buffalo, N. Y.: 
Dennis & Co., 1949, 834 pp., $15. This encyclopedic book should prove ex- 
tremely helpful both to the student of labor relations and the practitioner. A 
wealth of useful information is contained in the first part which deals with 
the nature, origin, history, methods and operations of labor unions and in- 
cludes in its appendix valuable lists of unions and union constitutions. The 
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second half of the book is concerned with labor laws. It includes the text 
of the major federal laws and in addition references to more than 1300 court 
cases and decisions under the Wagner Act and the Taft-Hartley Act. A 
major portion of this part of the book is devoted to the author’s interpretation 
of and advice in the application of the Labor-Management Relations Act. One 
regrets that the author in his wide coverage is obliged to treat in a very 
cursory fashion problems which arise out of arbitration in its legal and prac- 
tical aspects. There may be diversioned opinion in respect to the practical 
application of suggestions submitted in the book. Its encyclopedic value which 
in addition to the historical and legal source material is unquestioned. 


Management-Union Arbitration. A Record of Cases, Methods & Decisions, 
by Maxwell Copeloff, New York: Harper & Brothers, 1948, 262 pp. $5. The 
gap between the recognition of arbitration and the knowledge of its tech- 
niques is somewhat narrowed by Maxwell Copeloff’s collection of “cases, 
methods and decisions”. Labor, management and students of labor relations 
are given the benefit of Mr. Copeloff’s lengthy experience as an “ad hoc” and 
permanent umpire in disputes involving more than 200 employers and 25 
international unions. After devoting several chapters to the substance and 
procedure of arbitration such as arbitrable issues, selection of arbitrators, 
preparation and presentation of the case, Mr. Copeloff pursues a case history 
approach to arbitration. The author treats of cases and awards involving 
union rights, management prerogatives, discharge and discipline, wages, etc. 
The question of the area of labor relations best circumscribed by mediation 
lends itself to more effective discussion in other than a case history method. 
Although the author stresses the merits of arbitration for “speed, economy 
and justice”, Mr. Copeloff does not propose arbitration as a substitute for col- 
lective bargaining and good-faith negotiation. The virtues of this volume as 
a study aid to the growing field of arbitration is greater than its merit as a 
handbook to guide participation in arbitration by labor and management. In 
showing “. . . the whys and wherefore in arbitration proceedings and how 
they can make for continued harmonious relations between labor and manage- 
ment”, Mr. Copeloff helps spur arbitration toward the goal of a science and 
profession. 


American Mexican Claims Commission. Report to the Secretary of State, 
Dept. of State Publ. 2859, Arbitration Series 9, 676 pp. 1948, $1.50. This 
valuable publication contains all documents relevant to the settlement of claims 
of American nationals against the Mexican Government, pursuant to the Set- 
tlement of Mexican Claims Act of 1942. It further includes a brief historical 
background of claims before the Commission and digests of the decisions 
showing the reasons for the allowance or disallowance of the claims. The 
survey thus made available is an indispensable source of information in the 
field of arbitral settlement of international claims which may again play a 
role in post-war controversies on expropriation measures in various countries. 


The International Law Quarterly, London, Stevens & Sons. Annual sub- 
scription £ 110s. This British journal, now ending its second year of publica- 
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tion, is an interesting contribution to the development of modern private 
international law. Among the many articles and notes, reference may be made 
to Professor Cheshire’s “Plea for a Wider Study of Private International 
Law” (vol. 1 p. 14), to La Pradelle’s article on “The Effect of War on Pri- 
vate Law Treaties” (vol. 2 p. 555), and the article by Professor Hans Kelsen, 
of the University of California, on “The Settlement of Disputes by the Secu- 
rity Council” (vol. 2 p. 173). 


Retaliation in International Law, by Evelyn Speyer Colbert, New York; 
King’s Crown Press, 1948, 228 pp., $3.00. The study deals with the many in- 
stances of private and public reprisals, particularly as practiced in England, 
and devotes its second section to the problems of retaliation in naval war. 
Of special interest are the references to material on neutral protests and the 
exhaustive bibliography. 


The Development of the Law of Belligerent Occupation, 1863-1914, New 
York; Columbia University Press, 1949, 343 pp., $4.00. This historical study 
takes as a starting point the year 1863 when the American Jurist Francis Lieber 
prepared a code on the rules of land warfare, the first systematic presentation 
of the modern law of occupation of enemy territory. The further develop- 
ment of treatment of property and the protection of personal rights is thor- 
oughly investigated up to the beginning of the First World War. Extensive 
indices and a bibliography of more recent publications facilitate the use of 
the survey beyond the date fixed by the historical study. 


Lessons on Security and Disarmament. From the History of the League 
of Nations, by James T. Shotwell and Marina Saloni, New York; King’s 
Crown Press, 1949, 149 pp., $2.25. This short volume draws from the ex- 
periment of the League of Nations many valuable suggestions for the future 
settlement of international disputes. Chapter II contains a comprehensive 
survey of the security disputes which were before the League’s Council, with 
ample references to the background of controversies and the methods sought 
for their adjustment. 


United States Treaty Developments, Dept. of State, Publ. 2851, 1948, 514 pp. 
$4.00. This new loose-leaf volume of annotations on the status of treaties and 
agreements to which the United States is a party, to be kept current by the 
periodic issuance of new pages for insertion, includes the usual documentation 
on signatories, ratification, reservations, etc. It also contains references to 
legislation and executive action which implement international agreements 
entered into by the United States, administrative interpretation and opinions 
of the Attorney General, and further, as a most valuable source of informa- 
tion, notes on relevant court decisions. As many of the agreements contain 
pertinent provisions for the settlement of intergovernmental controversies, it 
may be desirable to include the topics of “settlement of dispute-provisions” 
and “arbitration” in the detailed index which is an indispensable guide to the 
treaty developments. 

















United Nations Monetary and Financial Conference, Bretton Woods, N. H., 
July 1-22, 1944. Proceedings and Documents, Department of State, Publ. 
2866, 1948, Vol. I, 1126 pp., $3.50; Vol. II 680 pp., $2.25. The documentation 
included in the collection of working papers is well arranged to facilitate 
reference to the various subjects dealt with at the Bretton Woods Conference. 
The Articles of Agreement, which provide for arbitration of controversies 
(art. XVIII Fund, art. IX Bank) are commented upon in some drafts which 
are listed on p. 1486 and 1733 of Vol. II. 


The European Recovery Program, by Seymour E. Harris, Cambridge: 
Harvard University Press, 1948, 309 pp., $4.50. This contribution to the 
already substantial literature on the Marshall Plan deals with the major 
economic and political issues of the European crisis and their impact on the 
United States, especially from the viewpoint of costs and allocation of as- 
sistance. Numerous references to official documentation reveal an exhaustive 
source of data and figures. 


International Court of Justice. Yearbook 1947-1948 includes detailed docu- 
mentation on the activity of the Court both in its jurisdiction in contentious 
procedures and in administrative matters. The bibliography contains (p. 104) 
references to the “Pacific Settlement of International Disputes—Arbitration 
and Judicial Decisions.” 


Motion Picture Agreements; Annotated, by Alexander Lindey, New York; 
Matthew Bender, 1947, 1039 pp. $35.00. The exhaustive manual covers all 
phases of contracts in the motion picture industry, following the picture from 
its genesis in a book or script through its production and distribution, to the 
final showing to the public. The forms are thoroughly annotated and sup- 
ported by summaries of court decisions. Arbitration agreements are not only 
generally dealt with on pages 864-868 but also in numerous other instances, 
in the Basic Agreement for pre-production sale of screen rights and in other 
Guild agreements, in license, employment and exhibition agreements, in leases 
and in agreements for the sale of a motion picture business. The wide cover- 
age and reliable references in the annotations make the work a most valuable 
contribution to the law on the motion picture business. 


Commodity Exchanges and Futures Trading. Principles and Operating 
Methods, by Julius B. Baer and Olin Glenn Saxon, New York: Harper & 
Brothers, 1949, 324 pp., $5.00. This authoritative study makes a survey of 
the historical development of commodity exchanges and of their present 
function in the economic system. It deals not only with practical aspects of 
transactions but also with various legal conditions of exchange procedures, 
in considering in detail the Commodity Exchange Act of 1936. 


Credit Manual of Commercial Laws 1949, National Association of Credit 
Men, New York, 780 pp., $10.00, though devoting only a few sentences to 
commercial arbitration (p. 302), remains an indispensable source of informa- 
tion on many legal aspects of business life. 














Readings in the Theory of International Trade. Selected by a Committee of 
The American Economic Association, Philadelphia: The Blakiston Company, 
1949, 637 pp., $4.75, is the fourth volume of a series of re-published articles on 
economics which brings together essays of very timely interest such as foreign 
exchange rates, international investments, future of world trade, and many 
other aspects of commercial policy. A classified bibliography of articles on 
international economics, on pp. 555 to 625, affords a very valuable source for 
further research and study. 


The Foreign Trade Handbook. A Guide to Exporting, First Edition, by 
Edward Ewing Pratt, Chicago: Dartnell Corp., 1948, 1463 pp., $10.00. The 
useful manual dealing only with one phase of foreign trade, namely export, 
refers in an unusually complete way to all matters pertaining to that topic, 
such as foreign trade organizations, management, finance, services and techni- 
cal procedures. Though the legal aspects of foreign trade are also considered 
in Part VIII, arbitration finds a place only on pp. 1237-1239 referring to 
documentation of 1937 and primarily to the Bustamente Code of International 
Private Law of 1928, which, as a matter of fact, has not been ratified by the 
United States and is thus not applicable to the enforcement of arbitration 
agreements and awards to which Americans are parties. It is to be hoped that 
in a forthcoming edition the chapter on arbitration in export trade will find 
a more extensive and up-to-date treatment. 


A Charter for World Trade, by Clair Wilcox, New York: Macmillan 
Company, 1949, 333 pp., $4.50. This book by the Vice-Chairman of the U. S. 
Delegation to the United Nations Conference on Trade and Employment, 
which drafted the Havana Charter for an International Trade Organization, 
deals with the background and the various stages of the complex negotia- 
tion of the Charter. In thoroughly analyzing the various problems, the author 
appraises the Charter, considers the manifold criticisms and discusses some 
questions which will be widely disputed when the Charter is considered by 
Congress. 


The United States and Foreign Investment Problems, by Cleona Lewis, 
Washington: Brookings Institution, 1948, 359 pp., $4.00. The valuable study 
on the international development of debtor-creditor relations and the oppor- 
tunities and problems with which foreign investments are faced is of timely 
interest. The President's “bold new program” will require a thorough ex- 
amination of the problem of protection of foreign investment. In Chapter 
XII the author deals with a Code for International Investments and an Inter- 
national Court of Arbitration and discusses the problems for the settlement 
of which arbitration will play a role. The well documented study will be of 
great help when further studies in this important field of commercial policy 
are undertaken. 














DOCUMENTATION 
ECUADORIAN DECREE ON ARBITRATION 


Decree No. 468 of Galo Plaza, Constitutional President of the Republic (of 
Ecuador), dated December 14, 1948 and published in Registro Oficial No. 106 
of January 10, 1949, p. 840:* 


Whereas it is necessary that foreign trade transactions be effected under 
conditions which adequately insure the interests of the contracting parties; 

Whereas in order to resolve the differences which might arise between 
domestic importers and foreign exporters or between Ecuadorian exporters 
and foreign importers, it is desirable to establish an adequate procedure; 

Whereas commercial arbitration is a just and effective method of obviating 
such differences ; 

Whereas the Seventh International Conference of American States meeting 
in Montevideo in 1933, through Resolution XIX, recommends the adoption of 
a system of commercial arbitration and establishes the general features and 
rules of procedure to which the system should be subject as well as an Inter- 
American Commercial Agency to assume the responsibility of establishing a 
system of inter-American arbitration; 

Whereas Ecuador in her international relations always has considered arbi- 
tration as an equitable method for resolving controversies, and is desirous to 
contribute to the attainment of the purposes indicated in the above-mentioned 
Resolution; and 

Whereas the Banco Central del Ecuador with the approbation of the Inter- 
American Commercial Arbitration Commission, has adopted an arbitration 
clause for incorporation in its import permits, 


DECREES: 


Art. 1. In all import and export permits granted by the Department of 
Foreign Exchange of the Banco Central del Ecuador, or in the order forms 
or analogous documents, in the event that the present import-export procedure 
is suspended, it will be made obligatory to include in Spanish and English the 
following clause regarding commercial arbitration: 


ARBITRATION CLAUSE 


“Any controversies or claims arising from this contract or relating thereto 
or the noncompliance with same, shall be settled by arbitration in accord- 
ance with the rules in force of the Inter-American Commercial Arbitration 
Commission. The compliance with this agreement, as well as the execu- 
tion of the award which the arbitrators may give either unanimously or 





*transl.; see above p. 30. 








by a majority may be submitted to any Court of Law exercising a proper 
jurisdiction. Arbitration will take place wherever the parties shall mutually 
agree or failing such agreement wherever it is determined by the Inter- 
American Commercial Arbitration Commission. 


This clause is used on the strength of a recommendation of the Inter- 
American Commercial Arbitration Commission created by virtue of reso- 
lution XLI adopted by the Seventh International Conference of American 
States which convened at Montevideo in 1933. Ecuador attended this 
conference and subscribed all of its Resolutions.” 


Art. 2. The execution of this decree shall be charged to the Ministers of 
Economy and of Foreign Relations. 


Given at Quito, December 14, 1948. 
(s) Galo Plaza 


Minister of Economy, (s) C. Yerovi Indaburu 


Minister of Foreign Relations, (s) L. N. Ponce 





